Editors

Jack Anderson
Dr. Sean Patrick Donlan

Editorial Assistants

Rosanne O’Connor
Laura Donnelian
Edel Quirke

James McDermott

Editorial Panel

Peter Ward
Dr. Joe McMahon
Professor Gerard McCormack
Laura Lundy '
Tom O’Malley
Dr, Barry Doherty
- 'T. John O’Dowd
Professor Gerard Quinn
Cyril McEvoy

Editorial and subscription
Cerrespondence should be
sent to the editor at:

The School of Law
University of Limerick
Limerick, Ireland

Tel: 061 202344

Fax: 061 202417

Website:

www.ul.ie/~law/review.html

Cover design by David Lilburn
An Bradin FPeassa — Thomas
Ryan

Printed by Cube Printing,
Ballysimon Road, Limerick.

The views expressed in this
publication are the personal
views = of the individual
contributors  and  are  not
necessarily the views of  the
Editor or the Editorial panel.

This review may be cited as:
(2002) 3 ULLR.

All rights reserved. No part of
this publication  may  be
reproduced or transmitted in any
form or by any means including
photocopying and  recording,
without the written permission of
the  editors. Such  written
permission must also be obtained
before any part of this

publication is stored in a retrieval .

system.,

© University of Limerick Law Review -

[SSN 1393 - 7812

The Submission - of

Manuscripts

Submitted articles should be -
original  contributions, If the"

piece  has previously been
submitted to ancthér journal, details
of the submission should be
inchuded.  All  articles  should

be submitted in both hard copy

and on disk in a format
compatible to Microsoft Word,

(2002) 3 UNIVERSITY OF LIMERICK LAW REVIIZW

CONTENTS

Articles

Recent BEuropean Anti-Discrimination Law:
The Itish and United Kingdom Coeniributions
Auwsten Morgan

The EU Insurance Framework Directives:
Origins and Objectives
Henry Lllis

A Dangerous Fiction?:
‘The right to effective judicial protection in Communiiy Law
Richard Crowe

Drug Testing in Sport:
Are Athletes’ Rights Pipped at the Post?

Laura Donnellan

Section 30 of the Offences Against the State Act 1939:
Has the Qireachtas reared a monsgter?
Edel Quitke

Book Reviews -

Mysteties and solutions; ‘

Irish Legal History Society discourses and other papers, 1996-1999
by D.S. Greer and N.M. Dawson {eds)

Sean Pattick Donlan

Social inclusion and the legal system:
Public Interest Law in Irefand
by Gerty Whyte

Leonard Duorac

51

64

83

110

131




(2002) 3 UNIVERSITY OF LIMERICK TAW RIIVIEW 1

RECENT EUROPEAN ANTI-DISCRIMINATION
LAW: THE IRISH AND UNITED KINGDOM

CONTRIBUTIONS®

Introduction

“T think you are absolutely right that positive discrimination is totally
countet-productive, based on my experience in other areas. People
have to be advanced on merit.”

- Ken Livingstone MP, addtessing Sir Ronnie Flanagan, then chief
constable of the Royal Ulster Constabulary, Northern Ireland Affairs
Committee, 12 November 1997

The advice above is highly ironic. It was given by the former leader of
the Gteater London Council; until abolition in 1986, Red Ken’ had
championed gesture politics by self-styled oppressed minotities. Sit Ronnie
Flanagan was entrusted with upholding the law. Just over three years later,
Westminstet would legislate uniquely for reverse discrimination in Northern
Ireland. Hete, T want to discuss an impotiant ptivate law topic, recent
European anti-discrimination law, where, as a tesult of interventions by
Dubhtin and London in the autumn of 2000 based upon politdeal expediency, a
collectivist one inspited by social engineeting oblitetated the individual
perspective essental to any system of justice,

The harm donc by those two pgovernments, however, may be
revetsible. There are options--discussed below--of domestic and Futopean
litigation. But it is not clear that radical social engineers using the law?--and
implicated vatiously in Itish catholic nationalism--will be on the side of thosc
opposed resolutely to discrimination against persons on the ground of
religious helief.

" This paper was drafted oiginally (8 March 2001) to be presented at the Irish Association of Law
Teachers confetence, on “The Person in the Law’, to be held at Dublin City University Business
School, on 30 March to 1 Aptil 2001, The confetence was cancelled on 24 March 2001, due to the
outbreak of foot and mouth discase. I am grateful to Barbara Hewson for comments on that drafi.

! Nosthern Ireland Affaits Committee, Third Report, Compasition, Recruitmens and Training of the RUC,
& July 1998, 337-11, p.31,

* Erika Szyszczak, for example, obliterates action, where discrimination applies, in favour of
structure, where her version of equality is located: 1f thete is a formal tight to equality where
measures attempt to rectify existing inequalities, they cannot be regarded as diseriminatory as they are
designed to establish equality, not limit it (Positive action afier Kafanke', 1996, MLR, 59, 876, 883)
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The Sorry Tale in Essence

In advance of the Lisbon special European Council on 23-24 March
20003, the United Kingdom and Irish govesnments submitted a joint paper to
the Portaguese presidency. The paper signalled growing cooperation between
London and Dublin in Furope in three broad policy areas: education and
lifelong learning; innovation and enterprise; and fighting social exclusion.
Under the latter, Tony Blait and Bertic Ahern copumitted themselves to
“combat all discrimination, and make eatly progress on the Commission’s
Article 13 and-discrimination proposals [which are explained below].”*

Speol forward to Luxembousg on 17 October 2000, and a meeting of
the Employment and Social Policy Council chaited by France’s Mattine
Aubry. After difficult negotiations, the Council reached unanimous political
agreement on the proposal for a Dircctive establishing a general framework
for equal treatment in employment and occupation (this is introduced below).
However, two amendments were secured at this last moment in the
Huropean legislative process: one by London, which became article 15 of the
Directive, headed “Notthern Ireland”, and dealing with the police, but also
catholic schools; the othet by Dublin, greatly extending what became article 4
(“occupational tequitements”), designed to exempt disctimination by
religious bodies throughout the Eucopean Union.

Neither of these aimendments was canvassed in parliamentary scrutiny
of draft Furopean legislation in London ot Dublin. The House of Lotds
Select Comimitice on the Furopean Union, having taken evidence, made a
series of 45 recommendations at an eatly stage.> There was also a debate in
the upper house on 30 June 20006 The House of Commons Huropean
Scrutiny Cominittee failed to properly scrutinize government negotiations.’
Not wete the lrish and United Kingdom amendments put forward for

3 This is the sumniit which set the goal of making Burope the most cotmpetitive, dynamic and
inclusive knowledge-based economy in the wotld wirhin ten years. Toiy Blair reported to the house
of commons: “The Council macks a sea change in Kuropean economic thinking. It points Europe in
a new ditection - away from heavy-handed intervention and regulation, towatds a new apptoach
based on enterptise, innovation and competition, .. We have made clear that the centra]l Eutopean
cconomic issuc. ..is reform; how we modernise the Buropean social moadel and how Eotope
embraces the cnterprise agenda and seeks to match the dynamisim of the United States, while
preserving out commitment to social justice. .. We also agreed that EU social policy must be
modernised o respond to changing employment pattetns, Increased Life expectancy and deepening
<0c1.11 c;clusxon (H louse of Commons, Hausard, vol, 347 col. 21, 27 Match 2000).

3Tt taised the pmblem of ltachcm in Nouhcm Treland, and religions volatary schools in England
and Wales {p. 31). Tt also discussed positive action consteocrvely (pp. 32-4). On the formet, the
government adopied a status quo pesition: no amendmens of section 60 of the School Standards and
Framework Act 1998 (Government Response, para. 65: weny.parliament the-stationery-office.co.uk).
On the lattet, it stated: ‘The Government agrec with the Conmittee that positive action should be
petmitted, 0ot required, and that in general quotas should remain unlawlul” (para, 74
8 House of Lords, Hamsard, vol. 614, cols. 1177-1241.

Under a tesolution of the House of 17 Movember 1998: Honse of Commons, Buropean Scrutiny
Commitice, Sezenth Repors, 2 February 2000, HC23-vit 1999-2000; Nineteenth Repert, 24 May 2000,
HC23-xix 1999-2000; Twenty-fonrth Repert, 12 July 2000, HC23-xxy 1992-2000.
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consideration by the Commission, the European Patliament, the Economic
and Social Committee, or the Committee of the Repions. The decision of 17
October 2000 should not have been a catve up between national politicians;
the Council of Employment and Social Affaits ministers was acting, under
the Furopean treaties, as a legislator,

1t is not clear that London and Dublin cooperated to eat their words
of six months earlier.? However, two things (discussed below) explain this
bostleversement: the first is Patten’; and the second is ‘the church’ - which
chuzrch being self evident in both paris of Ireland. In Northern Ireland, the
United Kingdom government had the enthusiastic suppert of the human
rights community over one if not both issues. As for the exception in
European anti-disctimination law achieved by the Republic, activists thete
seem to have been preoccupied mote with their own self interest; however, 2
Northern Treland human rights commissioner played a crucial, and sutprising,
role (discussed below) south of the border.

Anti-discrimination Law in Ireland

This dates from 1920 and the Westminster patliament. The
Government of Ireland Act of that vear provided for devolved
administrations in Northern Ireland and Southetn Ireland. Section 5 had the
side note: prohibidon of laws Interfering with religious equality, taking
ptopetty without compensation, etc.. It related to the competence of the two
subordinate patliaments. Religious equality was apparently a right. And the
scction prohibited discriminatory legislation, various incidents being
specified. A prohibition on taking property without compensation was also
included.? {Also, under section 8(6), executive authotitics were prohibited
from discriminating on the ground of religious belief)

Southern Treland was shott lived. Section 5, howevet, remained the
law in Notthern Ireland, until repealed in 197310 And no Act of the
provincial patliament (1921-72) was held by the cowrts to be void for
conttavening religious equality. No one has proved statutory discrimination
by the former Stormont patliament, despite the passage of 30 years since its
ending.

Artcle 8 of the Constitution of the Itish Free State (Saogstat Eireann)
Act 1922 provided for freedom of conscience. 1t went on to prohibit religious
discrimination in terms similar to those in Notrthetn Ireland.

# The United Kingdom-—where the lead department was education and employment-—-appeats o have
only considered the draft equal treatment Directive after Lisbon. On 25 July 2000, the House of
Commons voted, by 302 to 115, to take note of it. The metion stated that the government would
negotiate for the proposals to be made clear and workable’; and to ensure that the proposals take
proper account of the legifimate concerns of employers and make a real difference to the lives of
those whom they are designed to protect.” (House of Commons, Hansard, vol. 354, cols, 919-22, 25
July 2000).

? O'Neidl » NIRTE |1938) NI 104; Robb » Ebvelricity Board for NI [1937] NI 103,

19 Northern 1reland Constitution Act 1973 s 41(1) & sch 6 part T,
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In 1937, Bunreacht na hEireann constituted a legal revolution (and
founded a new state). Article 40 (personal rights), stated: 1. “All citizens shall,
as human persons, be held equal before the law.” However, it went on to
arguably permit (unfair) discrimination: “This shall not be held to mean that
the State shall not in its enactments have duc repard to differences of
capacity, physical and moral, and of social funcrion.”!

The Impact of the European Economic Community

The European Economic Community (‘EEC’) is premised, it may be
said, on opposition to discrimination on the ground of nationality’, even if
the motives had more to do with constructing a common, and then 2 single,
matket.

Thete is also a Ardstotelian tradition informing the idea of equal
treatment—"Things that are alike should be treated alike, while things that
are unalike should be treated unalike in proportion to their unlikeness™3-—in
ECT  jutisprudence;  however, this is  often misunderstond, equal
opportunities, the objective of European policy, being elided with equality of
outcome.

LEgnal Pay

The BEC’s first venture in anti-discrimination law related to equal pay
for men and women, Article 119 of the original EEC Treaty (Rome, 1957)t5
contained the principle “that men and women should receive equal pay™.
(Directive  75/117/EECYE, made under article 100 dealing with the
approximation of the laws of member states, essentially added “work of equal
value” to the definidon) Atticle 119 is atttibuted to Jlirench fear of
compelilive disadvantage, given its more favourable domestic legislation; it
had little to do directly with the advance of women.

The Equal Pay Act 1970 was passed in Great Britain, before it joined
the EEC at the beginning of 1973. The minister was Batbata Castle. Thete
was also an Bqual Pay Act (Northern Ireland) 1970, In the Republic, the

11y 1996, the Constitution Revicw Group tecommended changing this to: “This shall not be taken
to mean that the State may not have due regard to relevant differences.” It also recommended adding
a new sectan prohibidng ditect and indirect unfair disctimination on specified fllustrative grounds
(Raport of the Coustiirion Revéew Groap, Pnn 2632, Dublin May 1996, p, 242).

12 See now ardele 12 BC (insertec by the 1997 Amsterdam Treaty).

3 Atistotle, Bibica Necomashea, velume 3, 1131a-b (ttans, W, Ross), 1925, Sce also, fenwass » Forison
|1971) 403 US 431.

¥ Paul Craig & Grainne de Birea, eds., The Bradution of EU Law, Oxford 1999, p. 532 n §9,

15 Now article 141 EC {following the 1997 Amsterdam Treaty).

1611975] QJ L45/198. This led to infringement proceedings: Case 61/81, Commerssion v United Kingdon
[1982] ECR 2601, Ditective 86/378/ELRC ([1980] O] 1.225/40) extended the principle of equal
treatment to occupational pensions,
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Anti-Discrimination (Pay) Act 1974"7 followed enty (zlong with the United
Kingdom) into the European Eeonomic Community.

Equal pay liigation at the European Court of Justce (ECJ)) in
Luxembourg helped found a constitutional principle of equal trearment of
men and women: Case 80/70, Defrenne v Bofginm (Dafrenns 1) [1971] ECR 445;
Case 43/75, Defrenne v Sabena (Defrenne 11y [1976] ECR 455 (article 119
pursues economic and social objectives'®); Case 149/77, Defrsnne v Sabena
(Defrenne 111) [1978] ECR 1365 (the scope of article 119 does not extent
beyond equal pay, but the eliminatdon of sex disctimination is a fundamental
principle of Community law).

Lqual pay is now provided for in article 141(1)-(2) EC, as amended by
the 1997 Amsterdam Treaty (see further below).

Egunal Treatment of Men and Women

Directive 76/207/EECY affirmed a principle of equal treatment for
men and women as regards access to employment, vocational training and
ptomoton, and working conditions.?® Tt prohibited discrimination on the
ground of sex either directly ot indirectly by refetence in patticular to marital
ot family status. Tts legal basis was article 235 of the then EEC Treaty™,
allowing action to attain a2 Community objective outside the powers of the
Treaty. Article 2 of the Directive contained three important exceptions to the
anti-discrimination rule. The first--article 2(2)--allowed membet states to
exclude “occupational activities.. . [whete] the sex of the worker constitutes a
determining factor™.?* Under article 9(2}, the occupational activities were to
be assessed periodically “in the Hght of social developments™ The second--
article 2{3)--exempted “provisions concerning the protecton of women,
patticulatly as regards pregnancy and maternity”* And the third--article 2(4)-
-wzs without prejudice to “measures to promote equal opportunity for men
and women, in particular by removing existing inequalities in the arcas
referred to in Article 1.7 The Ditective was addressed to 2ll member states,
and these exceptions were applicable throughout the Furopean Fconomic
Community,

'# Also, Anti-Discrimination (Pay) Act 1979,

18 Also, article 119 dircctly effective from the end of the first stage of the transitional period, though
the tuling only had cffect prospectively.

¥ [1976] O] 1,39/40, :

» Directive 79/7/ERC {[1979] O] L6/24) extende it to marters of social security, Directive
86/613/BEC ([1986] O] L359/56) extended the principle to the self-employed. Directive 96,34/ EC
(11996] 1.145/4) extended it to parent leave.

# Now article 308 EC (following the 1997 Treaty of Amsterdany).

*2 Case 165/82, Commission » United Kingdom [1983] ECR 3431 (male midwives case: the BC) upheld
legislative restriction). This case turned on articles 2(2) and 9(2). The female advocate general was for
opposing the disctimination, *

 See also Dircctive 92/85/EEC ([1992] (O] L348/1) on the protection of the health and sa fety of
pregnant and breastfeading workers.
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Ditective 76/207/EEC had been andcipated by, or led to, the
following domestic legislation in the two membet states considered here:

#Sex Discrimination Act 1975 (Great Britain only);

¢ 5ex Discrimination Act 1986 (Great Britain only);

¢ Sex Discrimination (Nerthern Ireland) Order 1976, 81 1976/1042;
®Scx Discrimination {(Amendment) Order 1988, SI 1988/249 (Great
Britain and Northern Ireland)?;

® Employment Agency Act 1971 (Republic of Ireland);

s Employment Equality Act 1977 (Republic of Ireland).

Article 141(3)-4) BEC

This is based on the former article 119. While article 141(1)-(2) deals
with equal pay, article 143(3) deals with the principle of equal opportunities
and equal treatment for men and women (despite the reference to “sex” in
article 13 EC). Article 141(4) provides for positve action. The Treaty of
Amsterdam entered into force on 1 May 1999.

Directive 2002/ 73/ BC

Diirective 76/207/EEC has been amended by Ditective 2002/73/EC
of 23 September 2002, This is on the basis of article 141(3)-(4) EC, and not
article 13 BC. It entered into force on 5 Qctober 2002. Tt is due to be
implemented by the member states by 5 October 2005. Ditective
2002/73/BEC follows article 13 BC, in that it defines the concepts of direct
and indirect discriminadon. The three article 2 exceptions to the ant-
disctimination rule in Ditective 76/207/EEC have been teplaced. The article
2(2) exception is now article 2(6): “particular cccupational activides”. The
article 2(3) exception is now article 2(7): pregnancy and maternity. And the
article 2(4) exception is now article 2(8): “Meinber States may maintain ot
adopt measures within the meaning of Article 141(4) of the Treaty with a
view to ensuting full equality in practice between men and women.”?

The first and thitd exceptons, in Directive 76/207/EEC as amended
by Ditrective 2002/73/EC will be considered further below in the contexts of
EC] jurisprudence and/ ot recent Buropean legislation.

2 Following the EC) decision in Jahusion » Chisf Constabls of ihe Royal Ulster Constabulary (Case 171/84)
[1986] 3 CMLR 240,

% Article 141(1) reads: With a view 10 ensuring full equality in practice berween men and wommen jn
working life, the principle of equal tweatment shall not prevent any Member State from maintaining
or adopting measures 1o providing for specific advantages in order to make it easict for the under-
represented sex to pursus A vocatonal activity or to prevent or compensate for disadvantages in
professional catcers.”
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The Burden of Proof

The principle of civil litigation in adversarial systems is: he who alleges
has the burden of proof to discharge. In 19972, this was changed by Europe
for cases of sex disctimination: Directive 97/80/EC, with effect from 1
Jamuary 200127 (This Directive also defined indirect discrimination for the
fiest time.) Tts legal basis was the agreement on social policy annexed to a
protocol in the 1992 Maastricht Ttreaty. Under article 4 of the Directive, it is
the respondent who has to prove there has been no breach of the principle of
equal treatment. However, this is only where the claimant establishes facts
from which it may be presumed that there has been ditect or inditect
discrimination. The thinking is that the cmployer has privileged access 1o
information not shared with the person alleging discrimination. The United
Kingdom, however, which had not signed up to the 1989 Social Charter, a
pelitical declaration, and secuted opt-outs in the 1992 Maastticht Treaty, was
exempted from 15 December 1997. With the depositing of the instruments of
ratification of the 1997 Amsterdam Treaty on 15 June 1998, the United
Kingdom agreed on 13 July 1998 to reverse the burden of ptoof in sex
disctimination cases, from 22 July 2001: Directive 98/52/KC%. The legal
basis for this extension was article 100 EC. The government clected in 1997
atgued that, on the basis of legal advice, the Ditective would make litrle
practical difference in the United Kingdom, There was no need for legisladon
to implement the reversing of the burden of proof; it was already patt of the
comimen law.

A reverse burden of proof may well raise a human rights point. Under
article 6 of the European Convention on Human Rights (right to a fair trial),
“in the determination of his civil tights and obligations. . ., everyone is entitled
tc a fair and public hearing...”. This is to be given a broad and purposive
interpretation. However, under article 6(2), it is only the person chatged with
a criminal cffence who shall be ptesumed innocent until proved puilty
according to law.?® The presumption does not apply to civil liability.
Nevertheless, there is a principle of “equality of arms” in Strasbourg
jurisprudence®®:; “The tight to a fair hearing requites that evetyone who is a
party to proceedings must have a reasonable opportonity of presenting his

% This followed two aborted attempts, in 1988 and in 1993,

¥ [1998] O} 1.14/6. This had been stimulated by ECJ jutisprudence, where, it was held, that,
following the establishment of & prima facic case by the claimant, the burden of proof should then
shift to the respondent to show there had not been ditect or indirect discrimination. But this did not
apply to incuisitotial systems (Belgium, France, Italy and Luxembourg) of other member states with
an inquisitorial component.

% [1998] OF 1.205/66.

*# Yor a recent case on statutoty defences in criminal lizbility, which held that two instances were not
contrary to article 6(2), see: R » Lambery [2001] 2 WLR 211 CA.

3 Nessmeister v Austria (1960) 1EHRR 91.
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case to the court under conditions which do not place him at a substantial
disadvantage vis-a-vis his opponent.”!

Other Anii-discrimination Law

Within the United Kingdom, the grounds of race, political and
religious Lelief (Northern Irefand only) and disability were added by:

®Race Relations Act 197632 (Great Biitain only);

eRace Reladons (Northetn Ireland) Order 1997, SI 1997/869;
eNotrthern Treland Constitution Act 1973;

¢ Fair Kmployment (Notthern Treland) Act 1976 (now repealed);

e [iair Employment (Northern Ireland) Act 1989 (how repealed);

e Fair Employment and Treatment (Northern Ireland) Order 1998, SI
1998/3162;

sNotthern Ireland Act 1998;

# Disability Discrimination Act 1995 (Great Britain only);
#Discrimination Rights Commission Act 1999 (Great Britain only);
oEquality (Disability, etc) (Northetn Ireland) Order 2000, SI
2000/1310%,

In the absence of Buropean pressute, thete was no similar anti-discrimination
legislation in the Republic of Ireland in the 1970s, 1980s and for much of the
1990s. Despite delays brought about by President Maty Robinson’s referral of
two bills to the Supreme Court, the following domestic legislation—
uncharacteristically--anticipared atticle 13 BC:

¢ Employment HEquality Act 1998;
® Hqual Status Act 2000.

It remains to be assessed whether the implementation of the two Eutopean
Directives will require amending domestic legislation in the Republic. This is
not a task I address here, Both the above measures, however, ate remarkably
dependent upon Butopean concepts and terminology.

The United States: a Lesson for Europe

Anti-disctimination law may be said to otiginate in the United States.
This is a federal state with a written constitution dating from the eighteenth
centuty: its fourteenth amendment of 1868 introduced an equal protection
clavse. However, legal action against unfair discrimination is a phenomenon
of the 1960s, when Chief Justice Earl Watren presided in the Supreme Cout.

3 Lotd Lester of Heene Hill & David Pannick, Husman Rights Law and Practice, London 1999, para.
4.6.31.

32 Also Acts of 1965 and 1968,

% This began in the Northern leeland assewsbly, but, due to suspension, it was enacted at
Westminster under the Northetn Ireland Act 2000,

M Buiplopment Bquakity Bill 1996 1997} 2 IR 321; Egual Status Biff 1997 [1997] 2 IR 387,
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Disctimination, as a legal concept, is bound by the idea of action (a
natutal ot legal person discriminates, directly or inditectly, aainst another ot
a group). Anti-discritnination law bears on conduct. Disctimination is also
time bound: there must be evidence of recent conduct, in litigation between
living patties; with public palicy beating on the immediate future,

It was in the United States that political movements--of ethnic
minoritics and women principally--articulated an analogous concept of past
discrimination. By definition, this falls outside any possible legal process
governed by limitation. {(An exception may be the treatment of blacks, who
were, under United States constitotional law, legally discriminated against)
However, the concept of past discrimination {on the basis of ideological
asscrtion as well as emerging scholarship) was used to generate the idea of
reverse discrimination - also known as positive discrimination. This was
related to the idea of structural inequality. 'The solation to disctimination
against, say, blacks and women was lawful discrimination in favour of blacks
and women (and therefore against whites and men). Thus the idea of quotas
for disadvantaged minotities, ot, in a milder form, goals or targets (which
prescrved the idea of fairness in selection whatever of their practical effeco).

‘This affitmative acton otiginated in United States coutts, as a legal
remedy obtained against employers found to have discriminated. The putpose
was to stop disctimination on a case-by-case basis, not te-engineer society, Tt
was based on due process, and also the idea of fault. The Kennedy and
Jobnson administrations, however, made affirmative action a tool of
executive action - not always with legislation authority. Contract compliance--
the use of state econotnic power--was a principal weapon. This forced ptivate
interests to carty out action plans benefiting blacks ete. if they wished to
benefit from public contracts. The term affirmative action in the United
States came to embrace tevetse discrimination. But it also had a natrower
meaning: namely actions tken to ensure genuine equality of opportunity
between candidates distingnished on vatious grounds.

It is in this latter sense that affirmative action crossed the Atlantic, to
the United Kingdom in the 1970s. It is the equivalent of positive action in
Burope, though this is often confused, by supporters, with positive
discrimination3.

The United States Supreme Court has consistently opposed a systemn
of tigid quotas: Regenis of the University of Cabifornia v Bakke 483 US 265 1978 {a
special admissions progtamme for medical students, which discriminated
against the white respondent?, held to be invalid under the constitution). The

* For example, Meg Russell, Wamen's Reprerentetion in UK Poditics: mhat can be done mithin e kw2, The
Constitution Unit, Junc 200, who defines positive action as quotas,

* He also appeats—in one of the first recorded instances of political correctness--to have been
victimized (p. 277).




e I

i
I
!
I

10 (2002) 3 UNIVERSTTY OF LIMERICK LAW REVIIIW

Supreme Court has accepted goals, but imposed conditions. This affirmative
action must be transitional, correcting imbalance with equality of opportunity:
United Stechvorkers of #lmerica, AVL-CIO-CLC v Webster 443 US 193 1979 (a
voluntaty® collective bargaining agreement, with a company which had
recruited mainly white skilled wotkers, containing an affirmative action plan
reserving fifty per cent of training places to blacks, not contraty to civil rights
legislation®®). 1t must also be justifiable by a number of objectively verifiable
facts: Céty of Rivhmond v Crosen 488 US 469 1989 (city plan requiring
conttactors to  subcontract to country-wide minotity businesses). ‘The
Supreme Coutt held® that the plan was not justified by a compelling
govesnment interest, there belng no evidence (as opposed to assertion) of
disctimination by the city in awarding contracts; further, the 30 per cent set
aside was not narrowly tailored to accomplish a remedial purposc.

Affitmative action in the United States--cerminly under William
Rehnquist’s Supreme Court¥--may be said to be in a state of legal ctisis. The
doctrine of strict scruting in United States federal law--which has served 1o
artest affirmative action--is essentially constitutional, justifying judicial review
across the separation of powers between the judiciary, legislature and the
executive. !

Three socio-economic atguments, to do with the opetation of labour
markets, and the economy in general, emetged in response to the United
States experience of affirmation action. The first has to do with unsuccessful
applicants.* Those discriminated against--unfaitly treated-had a legitimate
grievance. Secondly, and more impottant for workplace relations, those
petceived to have benefited unfairly in theit selection, tended to be treated as
second-class colleagnes; some such beneficiaties--according to anecdotal
evidence--found affirmative action personally oppressive. Thirdly, in a heavily
free matket soclety, this degtee of state intervention was considered
inefficient: the lack of competitiveness, in allocating the best people to the
best jobs, was seen as an excessive economic cost; and this in a context of a

#"T'he office of fedetal contract compliance was, however, involved (p. 222).

% 'The minority dealt better with the legislative history. No judge quetied the relationship between
training and fecruitment.

¥ Distinguishing Fufilove » Kiutenick, 448 US 448 1980, There would be no race-based relicf under
the fourteenth amendment of the constitudon.

4 Trom the perspective of the inotc liberal Justices and their supporters, today’s Supteme Coutt—
the Rehnquist Court—-has been engaged in a sastained and evil counterrevolution, undermining or
destroying the civil rights and civil liberties that the Wartten Court properly championed. In curtailing
affitmative action and civil tights enforeement, in limiting the tight to abottdon and enhancing the
power of the police and prosecutots, in rushing executions and curbing the power of the federal
government, including the judiciary, the Rehnquist Couwnt, it 15 said, has been turning back the clock
on social progress and retreating from the institution’s own duty to enforce the constitutional
promises of liberty and cquality.” (Echward Lazarus, Closed Chambers: the rise, falf, avd future of the modern
suprente sourt, New York 1999, pp. 7-8),

1 Maladeer # Pointn [1998] 3 WLR 18 PC, 26-9 pet Lord Hotfman.

12 A contemporazy example is the two Gatda officets who were not short listed by the Police
Authoity of Northern lreland, leading to less than fully informed indignation in the Republic: Trik
Indapendent, 20, 23 & 24 Vebruaty 2001.
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populat tevolt from the 1970s, which spread to Hutope, against big
government tax and spend.

In 1996, the Clinton White House published a teview of federal
affirmative acton programmes. The presidenc reaffinmed his support, bug,
crucially, instructed federal bodies to review theit policies to cnsure they did
not: create quotas; prefer unqualified candidates; use reverse discrimination;
or condnue after the achievement of their purposes, The basis of contract
compliance was shifted from race to all contractots from deptived ateas.

“Discrimination” in Northern Ireland

The word dates from the 1960s, and was used by the civil zights
movement in a gencral political critique of unionist rule. The reputedly
irreformable nature of Northern Ireland became a justification for republican
terrorism. Discriminaton became part of a communal assertion related to the
solution of a united Ireland.

Now orthedoxy, cetrainly outside Notthern Ireland, it is tematkable
how little scholarly study there has been of the extent and nature of ant-
catholic (and anti-ptotestant?) disctimination. John Whytes seminal article,
“Hew much discrimination was there under the unionist regime, 1921-687”,
was not published until 1983.% It was larpely a review of the literatore, The
topic was not serfously revisited, untl after the Belfast Agreement: Graham
Gudgin’s “Discritnination against Catholics duting the Stormont Regime”,
written in August 1998 and published the following year.* This uses census
data, and also focuses on the private sector, where most jobs are located.
Gudgin attributes  continuing  catholic  over-representation  among  the
unemployed, even with fair employment legislation, not to past and present
disctimination, but to a higher rate of minority population growth, combined
with less catholic out-migration by way of response to unemployment. While
unemployment (of catholics ot protestants) is a social problem, it is not one
amenable to ant-discriminatdon law; affirmative action practice may,
however, have a role. :

Northern Ireland catholics have now acquired their place in history®,
but they have also cartied the acronym MOPE (most oppressed people
ever)* piven their attachment to, and use of, victim culture.

#in T, Gallagher & ). O*Connell, eds., Contamporary Irish Studies, Manchester 1983,

*+ in Patrick ). Roche 8 Brian Barton, eds., The Nostbern Ireland Duestion: nationalisn, aniouisn and
partition, Aldetshot, Hampshite 1999,

¥ Magianne Llliott, The Catholies of Ulster, Belfast 2000,

¥ Coined by Lism Kennedy,
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ECJ Case Law on the Principle of Equal Treatment between Men and
Women

Here I want to concenfrate upon the third excepton in Ditective
76/207/BEC (before atnmendment), what has come to be called posidve
action in Buropean law: article 2(4).47 [ look at the schemes befote the ECJ in
four important cases (three of them from Germany), and also the reasoning
of the advocates general which led to the judgments of the Court on--it
should be noted--the questions teferred by national courts.#8

(1) Case 312/86, Conymission of the Huropean Communities v French
Republic /7988) ECR 6315

Prance had natonal legislation which maintained special rights for
women in collective agreements concluded before the Directive came into
force. {It also belatedly left the removal of such inequalities to the social
parters without specifying timescales.) The member state was held to have
faited to fulfil its obligations under the Treaty by not implementing the
Ditective in full. '

According to the Coutt,

“the exception provided for in Asticle 2(4) is specifically and
exclusively designed to allow measures which, although discriminatory
in appeatance, ate in fact intended to eliminate or reduce actual
instances of inequality which may exist in the reality of social life.
Nothing.. .makes it possible to conclude that a generalized
preservation of special rights for women in collective agreements may
cogrespond to the simation envisaged in the provision.”

Sit Gotdon Slynn, the advocaie general, had stated:

“It is not permissible to argue, as France appears to arpue, that
because women in general have been discriminated against then any
ptovisions in favour of women in the employment field ate per se valid
as patt of an evening up process... Community law does not requite,
and the Commission in this action does not seck, the withdrawal from
women of the benefits in question: it merely requites them to be
offered to men and women on equal terms.”

7 Sce alsa, Recommendation 84/635/EEC of 13 December 1984 {[1984] O] L331/34), whete the
Conngil stated in the third recical: ‘existing legal provisions on equal teanent, which are designed o
afford rights to individuals, ate inadequate for the elimination of all existing inequalities unless
parallel action is taken by governments, both sides of industry and other bodies concetned, to
counteract the prejudicial effects on women in empleyment which adse from social attitudes,
behaviour and structures.”

% in a memorandum of 9 February 2000, Odile Quintin, the acting deputy director general of the
Commission’s employment and social affairs ditectotaie general, stated that positive action in the
Directives was as defined in EC] cage-law: House of Lords, Select Committee on the European
Union, 9th Report, EU Praposals to Combar Diserimenation, HL Paper 68, 1999-2000, evidence p, 14.
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(2) Case 45 0/93, Kalanke v Freie Hansestadt Bremen /7 995} ECRI - 3057

The male plaintiff applicd unsuccessfully for promotion in the Bremen
parks department, the managerial position going to an (arguably) equally
qualified woman because of local public setvice equal treatment law: this
provided that women were underrepresented where they did not make up at
least half of each televant group of cmployecs. Bremen had a system of
quotas dependent on candidates’ abilities (women only benefited if they were
equally qualified). The Getman federal labour court sought a preliminary
ruling from the EC], instituting a case in which the successful candidate
intervened.

The Coutt held that atticle 2(4) of the Ditrective precluded such
national rules. As a derogation from an individual right (not to be
disctitninated against), positive action (as an exception) had to be interpreted
steictly: Case 222/ 84, Jobnsion v Chief Constable of the RUC [1985] ECR 1651,
para. 36.

According to the judgment,

“national rules which guarantee women absolute and unconditional
ptiotity for appointment or promotion go beyend promoting equal
oppottunities and ovetstep the limits of the exception in Asticle 2(4)
of the Directive. Furthermore, in so far as it sceks to achieve equal
representation of men and women in all grades and levels within 2
department, such 2 system substitutes for equality of opportunity as
envisaged in Article 2(4) the result which is only to be arrived at by
providing such equality of opportunity.”

The opinion of advocate general Tesauro contrasted “formal equality, in the
sense of equal treatment as between individuals belonging to different groups,
and substantive equality, in the sense of equal treatment as between groups.”

There were three models of positive action: dealing with the causes of
disadvantage through vocational guidance and training; social policy designed
to balance home and work and the contributions of men and wommen; and
“preferential treatment in favour of disadvantaged categories...in patticular
through systemns of quotas and goals.” The first two aimed at achieving equal
oppottunities, and, in the final analysis, attaining substantive equality, While
the third was “certainly suitable for bringing about a quantitative increase in
female employment, it is also true that it is the one which most affects the
principle of equality as between individuals...”.

Construing article 2(4), the advocate general distinguished equality
with respect to starting points ot with respect to points of arrival. The two
candidates—accepting the finding of the regional labour court--had equal




14 (2002) 3 UNIVERSITY O LIMERICK LAW REVIEW

opportunities at the starting block. By then giving ptiotity to women, the
national legislation “[did] not seem to [him] to fall within either the scope or
the rationale of Article 2{(4) of the Directive.” The permitted derogation from
the principle in article 2(1)-following the Commirsdon case above —was

“only discrimination in appearance in so far as it authorizes or requires
different treatment in favonr of women and in order to protect them
with a view to attaining substantive and not formal equality, which
would in contrast be the negation of equality.”

(3) Case 409/ 95, Marschall v Land Notdrhein-Westfalen [7997] ECR I - 6363

The male plaintiff applied unsuccessfully for ptomotion as a teachet,
in a different Getiman land, an equally suitable woman candidate succeeding
because of a—different--local public service equal treatment law: this provided
that whete thete wete fewer women than men in the relevant group of
employees, “women [we]re to be given priotity for promotion in the event of
equal suitability, competence and professional performance, #wukess reasons
spectfic to an individual [rmale] candidale 1#itfed] the balance in bis favour fAM].

This case, eminently distinguishable from Kafemke above®, was
referred by the first instance administrative court {which did not think so5),
to the ECJ for a preliminary ruling shortly after Kafanke was decided.

The Court held that the Nordrhein-Westfalen national mle was not
precluded by article 2(1) and (4), provided that

“in each individual case the rule provides for male candidates who are
equally as qualified as the female candidates a guatantee that the
candidatures will be the subject of an objective asscssment which will
take account of all ctiteria specific to the candidates and will overtide
the priotity accotded to female candidates where one or more of those
criteria tilts the halance in favour of the male candidate, and such
criteria are not such as to disctiminate against the female candidates.”

In Bremen, Kalanke could not have been promoted. Here, Marschall could
have been selected fairly under the law in questicon - though it seems from the

report that he was not so considered.5!

According to the judgment,

+ This was the view of Nordthein-Westfalen, Spain, Auvsttta, Finland, Sweden and Norway, Prance
and the United Kingdom held that it fell foul of Ka/anke, as it was concerned with equality of
tepieseniation and not eppottunity. The Court, however, took account of the observations of France
and the United Kingdom in its judgment,

* 1t thought there was discrimination under article 2(1), As for asticle 2(#), the provision had nothing
to do with equal opportunitics.

3 The BCJ did not decide the case fot the German coust. 1t simply gave a preliminary puling on the
questicns posed.
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“a national mle in terms of which, subject to the applicadon of the
saving clause, female candidates for promotion who ate equally as
qualified as the male candidates are to be treated preferentally in
sectors where they are underrepresented may fall within the scope of
Article 2(4) if such a rule may counteract the prejudicial effects ou
female candidates of the attitudes and behaviour described above [that
is, prejudices and stereotypes about work being less important to
women] and thus reduce actual incidents of inequality which may exist
in the real world.”

The opinion of the advocate general, F.G. Jacob--whose conclusion was
qualified by the Court*®-emphasized the legal uncertainty of the proviso in
the German law. He accepted implicitly the observations of Prance and the
United Kingdom. Article 3(1) referred to “no discrimination whatsoever on
grounds of sex in the conditions, including selection criteria, for access to all
jobs or posts...” The advocate general followed Kalenke, arguing that article
2(4) could not embrace the scheme in question. Advocate general Tesauro’s
insight was accepted:

“Whether it is expressed in terms of removing obstacles rather than
imposing results, or ensuting equality at starting points rather than at
points of atrival, or guaranteeing equality of opportunity rathet than
equality of result, the distinctdon is conceptually clear, and will in my
view notmally be appatent on which side of the line a given measure
falls.”

Advocate general Jacobs concluded by considering what might be permitted
by article 2(4). “A gender-specific measure will not to my mind be
proportionate to the aims of remedying specific inequalities faced by women
in practice and promoting cqual oppottunity if the same result could be
achieted by a gender-neutral provision.” One example was an extension of
the age limit for candidates who had been engaged in full-time childcate,
though this would be indirectly discriminatory in favour of women.

() Case 158/97, Badeck and Oihers, Hessischer Ministerprasident
intervening, mureported 28 March 2000

Fotty-six members of the Landtag of Hesse applied on 28 November
1994 (before Kalanke) to the state constitutional court for a review of the
legality of 4 local public service equal treatment law (which had 13 yeats to
run from the end of 1993), the ptime minister and land attorney of Hesse
intervening, The law provided for advancement plans for women, including

32 He had sald: ' would add as a general point that in my view any temptation to distinguish Kalznke
on nartow technical grounds should be resisted.. .Straining to differentiate similar cases on the
grounds of nuances in the coniested legisiation is likely to lead w0 confusion as to the law and a
proliferation of litigation with arbiteary results.”
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two-yeat binding targets of more than fifty per cent women. This was known
as a flexible result quota. Under-representation was defined as fewer women
than men; in the acadeinic service, it was the percentage of women graduates,
ot womcn with higher degtees, in each discipline. The state constitutional
court referred the case to Luxembourg on 16 April 1997 (before Marwhal)
for a preliminary raling.

The Court {with advocate general M.A. Sagpio)--which answered a
question of five parts--held that artcle 2(1) and (4) did not preclude a
national rule which provided that, where women were undetreptesented, and
they were as equally qualified as men, it was possible to comply with an
advancement plan “if no reasons of greater legal weight ate opposed”3, and
“provided that that rule guarantces that candidatures are the subject of an
objective assessment which takes account of the specific personal situations
of all candidates.”

This was consistent with Kalante, as developed by Maricha, though
Badeck conceded that legally binding targets (as targets) were acceptable (other
aspects of the Hesse scheme wete ctiticized). As with Marsshal, the EC] did
not decide Badesk for the German coutt.

According to the judgment, following Marschal

“It follows that a tmeasure which is intended to give priority in
promotion to women in secters of the public service where they ate
under-represented must be regarded as compatble with Community
law if: it does not automatically and unconditionally give priotity to
women when women and men are equally qualified; and the
candidatures are the subject of an objective assessment which takes
account of the specific personal situations of all candidates. It is for
the national coutt to determine whethet those conditions are fulfilled
on the basis of an examination of the scope of the provision at issue.”

Reactions to Kalanke after 17 October 1995

On 6 April 1995, advacate general Tesauro had concluded his opinion:
“In suin, positive action may not be regarded, even less employed, as a means
of remedying, through disctiminatory measures, a situation of impaired
inequality 11 the past.”

Kalanks produced a furore of legal and other academic responses,
mostly by women. References to case notes and articles litter the opinion of
15 May 1997 of advocate genetal Jacobs in Marsehall T do not propose to
review this literature. One of the severest acticles I have seen is: Sandra
Fredman of Oxford Univesity (with an acknowledgement to Christophet

5 A reference appatently o Getman bagic law, In pardeulaz the social state and the protection of
mattiage and the family.
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McCrudden), “Reversing Discrimination”, Law Qwarterly Review, 1997, 113,
575. “A law”, she writes, “which genuinely aims to narrow the disparities and
eventually achieve equality must tolerate unequal treatment where necessary
to achieve more equal results.” The article criticizes Kadarke (and other cases)
through an examination of the philosophical and strategic dimensions of
affirmative action.® Fredman rcveals no awareness of labour markets and
socin-economic mobility®5, of history and politics (other than her own
theoretical practice), and of how lepal principles, may, and may not, be
applied to influence the conduct of natural persons.

The Enropean Conmiirsion

On 2 May 1996, the Commission proposed an amendment to atticle
2(4) of the 1976 Ditective in the light of Ka/azke {which was misconstiued io
the preamble to the draft Directive): [1996] O] C179/8, 22 June 1996, The
Commission proposed to add to the existing text: “Possible measures shall
include the giving of preference, as regards access to employment ot
promotion, to a member of the under-represented sex, provided that such
measutes do not preclude the assessment of the particolar decomstances of
an individual case.”

Advocate general Jacobs criticized this draft in his opinion in
Marschali, as being motre innovatory than the Commission suggested. e cited
a ctitical opinion of the Fconomic and Social Commitiee of 25 September
1996, which had been cartied by 97 votes to two with eight abstentions:
[1997] O C30/97, 30 Janvary 1997. According to the Committee, which
wanted the Commission to take a clear stand on positive measures, 2
Ditective was not the approptiate legal insttument: it should be left to the
intergovernmental conference and primary legislation.

Amending the Eutopean Treaties

The EEC Treaty, or Treaty of Rome, dates from 1957, It was
amended by the 1986 Single European Act. The next major step was the
Treaty on Evropean Union (‘TELY), agteed at Maastricht in 1992; the EEC
hecame the EC. This Treaty was amended at Amsterdam (1997), and again in

3+ She distinguishes theee approaches: the “symmettical’ (the United Kingdem’s), which rejects
treverse discrimination; the ‘substantve” (United States, in patt), which suppotts it; and the ‘equal
apportunities’ approach (BCT), which favours positive action, ‘Individualism’ is specified as a
theotetical etror. She also tejects, what she calls, formal justice, and the neutrality of the state.
Fredman concludes: there ate ‘deep moral differences between discrimination against a group which
has been subject to historical and continuing dettiment on the basis of their tace or sex, and
programmes which aim to remedy that disceimination.” {p. 660)

55 Por example, the documment of the Portuguese presidency, ‘Employment, cconomic ceforms and
social cohesion - towards a Europe based on itnovaton and knowledge’, issued in January 2000,
stated that the rwofold strategic objective of combating wnemployment and incteasing the
employment tate requited, inter alia, ‘a resolute inversion of the trend towards catly reticement from
the labout matket’, and ‘an increase in the rate of female employment, encouraging equal opportunity
of access to the labour market and positive action...’. (Document 5266,/00)
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Nice (2000). The TEU and the Treaty establishing the Furopean Community
(‘R are two separate but related instruments.

Tn terms of the principle of the equal treatment of men and women, a
majot advance was made with the agrecment on social policy, annexed o a
protocol to the Maastricht Treaty. "This was because the United Kingdom
secured an opt-out in the negotiations. Article 6(3) of the protocol provided,
with regard to the equal pay ptinciple, for positive action. It was only in 1997,
that equality between men and women was added to the treaties proper,
applying throughout the EC: articles 2 and 3(2), under principles; and, under
social provisions, articles 137(1) and 141(3) and (4); article 141 is the former
article 119 on equal pay, to which has now been added equal treatment and
positive action.

The Fctension of ihe Principh of Equal Treatment

The most important aspect of the Amsterdam Treaty s article 13 EC
(inserted as article 6a HC of the Maastricht Treaty™), under part 1 on
‘principles’, Article 13 reads:

“Without prejudice to the other provisions of this Treaty and within
the limits of the powers confetred by it upon the Community, the
Council, acting unanimously on a proposal from the Commission and
after consulting the Hutopean Patliament, may take approptiate action
to combat discrimination based on sex, racial or ethnic origin, teligion
or belicf, disability, age ot sexual orientation.”

The provision was, of course, permissive and not mandatory. The
Amsterdam Treaty was signed on 2 October 1997, Tt entered into force on 1
May 1999. There followed speedy action by the Commission. This acton,
comparing articles 12 and 13, bas to be construed nagrowly, when examining
the acts of the Council, given that its competence is defined by: “within the
limits of the powers conferred by (the Treaty] upon the Communnity”

5 With g view to ensuting full cquality in practice between meu and women in warking life, the
principle of equal treatment shall not prevent any Member State from maintaining or adopting
measures providing for specific advantages in order to make it easier for the under- represented sex
tc putsue a vocational activity o to prevent or compensate for disadvantages in professional careers.’
This i the provision the Economic and Social Committee argued for an 25 September 1996 (see
above), Article 141(4) bas to be read with declaration No. 28, aftached to the Treaty of Amsterdany:
“When adopling measutes referred to in Avtick 141(4)..., Member States should, in the frst instance,
aim at improving the situation of women in working life.”

5 See Gramt v Sonth-West Trafur |1998] 1 CMLR 993, 1013-4.
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The Implementation of Article 13 EC5®

On 25 November 1999, the Employment and Social Affairs
Directorate General of the Commission published three texts:

ea proposed Council Ditective establishing a general framework for
equal treatment in employment and occupation (with an explanatory
memorandumd?®) (“the equal treatment Directive™);

ea proposed Council Directive implementing the principle of equal
treatment between persons ittespective of racial or ethaic origin (with
an explanatoty memotandums$t) (“the race Directive”);

o1 proposed Council decision establishing a Community Action
Programme to combat discrimination 2001-20069'.

Thete followed a communication from the Commission to the Counci, the
European Patliament, Economic and Social Committee and Committee of
the Regions: [1999] O} C369/03, 21 December 1999.

I do not propose to discuss this article 13 EC initiative in full. (The
idea of two Directives, one general the other patticular®?, gave way to making
the race Directive a priority®: political agreement was reached by the Council
on 6 Juce 2000: Couacil Ditective 2000/43/EC). Hereafter, I will tefer only
to the equa! treatment Ditective, from which racial or ethnic origin was to be
deleted.) I simply want to make a number of relevant points about proposed
Eutopean equal treatment law,

One, the addressees were “the Member States™ (then article 18). There
were no opt outs of derogations for patticular regions, industties or
professions. Two, the ground of gender (men and women) was extended to:
racial or ethmic origin; religion ot belief, disability, age ot sexual otientation.
The absence in the proposed directive of sex, now provided for expressly in
article 141 EC, counts against this list being illustrative of a general principle
{then article 1). Thtee, the principle of equal treatment was being extended
from Council Directive 76/207/EEC, meaning the case law of the ECJ on
men and women was televant. Four, disctimination was defined as direct and
indirect (then atticle 2). Five, the material scope was further specified
compared with 1976, but temains essentially the world of work (then article
3). Six, the exceptions were threefold: first, for “genuine occupational

5 Article 13 BC has been amended by the 2001 Treaty of Nice, which has yer to eater into force.
The eriginal article 13 becomes paragraph 1, A new patagraph 2 is added, allowing derogation from
parageaph 1: this applies to EC incentive measutes, not based on hatmonization, to support action
talzent by member states to contribute to the achievement of paragraph 1 abjectives.

# COM(1999) 565 final.

8 COM(1999) 566 final.

6 COM (1999567 final,

4 Referted to initially as respectively the hatizontal ptoposal and rhe vertical proposal.

8 COM(2000) 328 final, 31 May 2000 (amended proposal). This was seemingly due to the Butopean
Patliament.
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qualifications” {following the 1976 Directive) (then acticle 4); more
exceptions for the ground of age than other grounds {then article 5); and
positive action (then article 6), inspired in part by article 141(4) C - which
applies only to men and women. The Commission stated in the explanatoty
memorandum: “as positive action measures are a derogation form the
principle of equality, they should be interpreted strictly, in the light of the
current, case-law on sex discrimination [Kalenks and Marchal! being cited}.”
Seven, the burden of proof was reversed (then article 9). Fight, the
implementation date was to be 31 December 2002 (then article 15).

The Lqual Treatment Directive had a coherence based on extending
the law on men and women to other groups. Mention should also be made of
a proposed Ditective of the Eutopean Parliament and Council, amending
Council Directive 76/207/EEC to bring it into line with the article 13 EC
initiative.5¢ This (as noted above) led to Directive 2002/73/EC of 4 October
2002. The explanatoty memotandum accompanying the proposed Directive
stressed that positive action as between men and women was now to be
based on article 141(4) EC: “The proposed Directive puts this obligation in
concrete tetms and takes account of the case law of the European Coutt of
Justice, which comptises 40 judgments in the last 25 years.”

The Dqual Treatment Directive was amended by the Luropean
Parliament on 5 October 2000, and the Commission issued an amended
ptoposed Directive on 12 October 2000.

The tclevant changes wete as follows, One, the addition of “the
constitetional traditions commeon to the Member States” to article 6(2) EC in
the first recital of the preamble. I'wo, the first exception in then article 4 was
altered to “genuine occupational requitement”, and substantially redrafted.
Any instance had to have a legitimate objective, and the requitement had to
be proportionate, But thete was a loosening up of the restriction, for “public
or private organisations based on religion or belief’. The explanatoty
memorandum stated this was to allow for “social work” by religious
organizations. Three, the positive action provision in then atticle 6 was
brought mote into line with the spitit of article 141(4) EC.#> Four, undet
implementation in chen article 16, provision was made for the social partoers,
at their joint request, putting into cffect the principle of equal treatment
through collective agreements. Five, under reporting in then atticle 17,
reference was made to “the principle of integration of equal-opportunities
policy™.

# COM(2000) 334 final {7 June 2000),
% Tigr the view of the House of Loxds, Sclect Comumittee on the European Union, see % Repory,
EUF Propasais to Combaet Diverinination, HL Paper 67, 1999-2000, pp. 32-4.
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The Council of Employment and Social Affairs Ministers of 17 October
2000

This document then went to the membet states, In pasticular the lead
departments and ministers.

However, 2 Comncil working group had negotiated on the original text
in private, using documents largely in French, The working group reported to
COREPER 1% in carly October 2000, there being three meetings on the
Directive. ‘This COREPER text was not received in London until 16 October
2000. Ministers, therefore, did not actually consider the amended
Comtnission proposal on 17 October 2000. Nor did they tzke account of the
Buropean Parliament’s amendment, as required by article 13 EC. The political
bargaining conducted by officials in Brussels for much of 2000 was continued
by national ministers lacking familiarity with the text and the issues.

On 6 July 2002, T applied to the Council for access to relevant
documents. This was granted on 23 July 2002, for six documents on inter-
institutional file 99/0225 (CNS), some in French and the remainder in
English. A social questions group had teported to COREPER 1 on 29
September, 2 and 10 October 2000. COREPER 1 then reported to the
Council on 11 (twice) and 12 October 2000. These documents cast intetesting
light on the toles of the Trish and United Kingdom governments.

The bouse of Jords sclect committee on the European Union was to
comment shortly afterwards:

“with a |French] Presidency desperate for unanimous agreement, any
Member State [could] effectively force the Council to accept their
demands...Nine months of detalled examination by the working
group failed to produce a text to which all fifteen Member States were
prepared to agree... Hurred last-minute bargaining is not the way to
prepate good lepislation.. . We note that of the major changes agreed
by the Council...all but one were additional exemptions; the final
change was the extension of the implementation petiod from thtee to
six years.. The general structure and the undetlying objectives.. were
agreed by this stage - but the UK and Iteland were able to exploit the
situation to secure agreement to specific provisions weakening the
application of the principle of equal treatment.”¢

At this point, it is nccessary to trace events in Dublin and London separately.
The accounts below ate not comprehensive; however, they ate likely to be
essentially accurate.

% Commitice of permanent representatives.
" House of Lords, Select Committee on the Eurepean Union, Fourth Report, The BU Framepork
Divectioe on Diseringnation, 1, Paper 13, 2000-01, p. 8.
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Dablin: “pushing at an oper door”

Though it was not obvious at the time, it is now clear that religious
interests thtoughout the Butopean Union had been alarmed by the prospect
that then article 4 (“genuine occupational [qualifications| reguirenent”) would
restrict their abilitics to disctiminate. It may be inferred that the opinion of
the Buropean Patliament of 5 October 2000 would have satisfied most in the
fifteen member states. However, most lobbyists, including those besceching
the Lrish government, wete railing against the text of 25 November 1999.68
(So much had been evident in the house of lords debate in Londoa on 30
June 2000.) Also, as noted above, the Buropean Parliament’s 5 October 2000
text had been eclipsed by the work in COREPER 1 «eith went to the 17
Octoher 2000 Council.

On 2 Qctober 2000-according to Insh Times reports®—the Taoiseach,
Bettie Ahetn, had received a religious delegation (this was thiee days before
the Eutopean Parliament opinion.) Gone were the days of direct catholic
intcrference in politics.® The Bishop of Clogher and Fr (’Connot of Dublin
were accompanied by five protestants representing three churches’.
Subsequently, the lrish government represented itself as concerned with
minotities, such as Buddhists!?. It was at this meeting, scemingly, that Dublin
decided to try and amend then article 4 of the equal treatment Directive.
Howevet, it would not do this through COREPER, where the United
Kingdom was taking the lead in protecting religious intetests.”™ (The religious
delegation had 2 good argument in domestic law: section 37 of the
Omployment Fquality Act 1998, which the churches had inspired otiginally,
exempted “religious, educational or medical institution(s]...under the
ditection ot control of a body established for religious purposes™ in two ways;
one, they could discriminate on the ground of religion “in order to maintain
the religious cthos of the institution™, and, two, they could take reasonable
acton to prevent employees from “undetmining the religious ethos of the
institution”, What the churches had achieved in 1998 they wanted to repeat in
2000.)

The catholic bishops’ spokesman said later that, as tegards protecting
religious education, in Notthetn Treland, and in the Republic, the delegation
had been “pushing at an open doot™.

& David Quinn referred subsequently to an early opinion of Prof [an Leigh of the University of
Dutham: Sarday Trmes, 22 October 2000,

8 17, 18 and 19 October 2000.

M )1, Whyte, Charsh and Skate in Modern Ireland, 1923 1970, Dublin 1971.

# Archhishop of Dublin and Ganon John MeCnllagh (Church of Ireland); Rev Sam Hutchinson and
Geotge McCullagh (Presbyterians); and Rev Harold Good (Methodists).

72 John O'Donoghuc, Lk Ties, 18 October 2000

7 The United Kingdom, supported by the [nish delegation and two others, had propused an
amendment to article 4(2) on 29 September 2000,

. -
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A Hyman Rights Commissioner

One of the pushers, representing the methodists, was the Rev Harcld
Good. (He has not contradicted press tepotts of his role.} The Rev Good
lives and works in Northern lreland, and has been, since Match 1999, a
member of the Human Rights Commission there. kt is not known how he
reconciles his public appointment in one jurisdiction, with his lobbying of the
government of anothet state. The Human Rights Commission has not, so far,
expressed any vicw on the matter.” However, it its fitst annual report™,
under “education worl”, the Commission listed seven issues of concern
given the Human Rights Act 1998, The sixth is: “exempting the appointment
of teachers from |Northern Ireland’s] fair employment legislation”. But the
cxemption is precisely what the delegation of clerics and lay membets to the
Trish government was seeking to protect from Brussels.

Permirted Religions Discrimination

At this point it is approptiate to look at article 4, as proposed by the
Commission, and after agreement in the Council on 17 October 2000.
[Deletions| and additions are shown thus:

“Preamble

123) In very Kmited circumsianses, a differonce of treatment may be juitified where
@ characteristic refated to religion or belief, disability, age or sexual eriewiation
consiitutes a gevwine and determining occupational reguirement, when the objective
ir legitimate and the requirement is proportionate. . ..

Article 4
[Genuine] Ofo]ccupational requitements

1. Notwithstanding Article 2(1) and (2), Member States may provide
that a difference of treatment which is based on a characteristic telated
to any of the disctiminatory grounds referred to in Article 1 shall not
constitute discrimination where, by reason of the nature of the
pazticular occupational activities concerned ot of the context in which
they ate cattied out, such a characteristic constinutes a genuine azd
determining occupational requirement, provided that the objective is
legitimate and the requirement is propertionate.

% The chicf conumissioner, Prof Brice Dickson, defended the Rev, Harold Good in a letter to Lowd
Laird of Actigarvan on 26 February 2001,
7 HC 715, 1999-2000.
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2. Notwithstanding paragraph 1, the Member States may provide that
in the case of public or private otgamisatdons based on religion or
belief, and for the particulat occupational activities within those
organisations which ate ditectly and essentially related to teligion ot
belief,] Member States may maintain national kgislasion in Jorce af the date of
adaption of this Directive or provide for fisture legislation incorporating national
practices exisizng at the date of adaption of this Directive prirsuant io which, in the
wast of occupational activities within churches and other public or privais
orpanisations the ethos of which is based on religion or beligf, a difference |in] of
treatment based on 2 person’s teligion or belicf shall not constitute
disctiminadon where, by reason of the nature of these activities o gf
the context in which they are carried out, a person’s teligion or belief
constitute [sic] a genuine, /pitimate and  justified  occupational
requitement, baving regard fo the organisation’s ethos. "This difference of
trearment [may not, however, give tise to any discrimination on the
other grounds referred to in Atticle 13 of the EC Treaty] shall be
implemented taking acconnt of Member States’ constitutional provisions and
principles, as well ar the geweral principles of Commnnity law, and showld not
Justify diseripsination on another grouid.

Prosided that its provisions arv otherwise complied with, this Directive shall thas

5 i o S o S o 1|
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congsidering Ttish and other cases, significantly limit the effects of the Irish
interventio.

The Conrctt of Mindsters

Nevertheless, it was a considerable morale booster for religious and
other interests, which had heen alarmed in the summer of 2000, How did the
Irish do it? Again, 1 am limited mainly to press reports, though 1 have also
spoken to journalists who were coveting the Council in Luxembourg on 17
October 2000.

That morning, the Irsh Times reported that the Republic might veto
the Directive. John (YDonoghue, the minister for justice, equality and law
reform, was said to have consulted “church leaders and educational interests™
the day before. Normally, a junior minister, Tom Kitt, responsible for labour
affairs, couasumer protecton and intetnational trade, attended the
Employment and Social Affairs Council. This time, John O’Donoghue took
the lead an behalf of the Trish cabinet.

The Council was chaired by Martine Aubry, the then French
employment minister (also known for being Jacques Delors’s daunghter), The
official press release of this 2296™ meeting included:

not prejudice the right of churches and other public and private organisations, the
ethos of which is based on religfon or beligl, acting in conformity with national
constitutions and faws, to reguire individuals working Jor thesr to act in good faith
[ and with leyalty to the organisation’s ethos”

“After difficult negotiations the Councll reached vnanimous political
agreement. . Agreement was finally seached on the basis of a ‘
compromise text which accommodated the difficulties encountered by ]
certain Member States concerning, in particular, the possibility of ;
churches and organisations the ethics [sic] of which are based on
religion or helief of applying different treatment on account of
essental, legidmate and justified professional requirernents.”?’

This is a remarkable ardcle, in a Directive, which temains relatively well
drafted. The principal casualty was the text originating with the United
Kingdom delegation. The distinct contributions of the Irish draftsman are
clear: “national practices™; “national constitutions and laws”; “to act in good
faith and with loyalty to the organisation’s ethos™ (minor amendments appear
i to have been made by other ministets, and the preamble may prove decisive

|
The Irish Times elaborated: “as Mr O’Donoghue left Luxemboutg after an il ! !
| in limiting the effects of article 4). . i

tempered, 12-hout meeting, the EU [French] Presidency cast doubt on his
interpretation of the new equality Directive and complained that Ireland gave i
no watning of its doubts about the otiginal draft.” The minister was quoted
as saying: “I don’t believe we squandered any goodwill. It’s very unusual for
Lreland to put its head above the parapet like this. We've always sought to
compromise with others,”78

The otiginal exception in Council Ditective 76/207/EEC had
. envisaged waning away with tme, in accord with a liberal-democtatic
T wotldview?. Almost 25 years later, in a major venture in secondary anti-
p discrimination legislation, the Irish government--apparently--committed the
Buropean Usion to tolerance of widespread cultural control (extending
i beyond majot chusches into the tertitory of organizations with a teligious
! ethos),

‘I'hree positions seem to have crystallized. One, a (say) catholic school
could insist upon a catholic to teach rcligion (a concession which ignores
mult-faith education). Two, a catholic school could insist upon a catholic to
i teach even mathematics, regardless of whether he/she was competent

I say apparently, because the jurisprudence of the ECJ remains that (competence onl st it if there 1 1 holi .
the principle of equal treatment is to be construed broadly and any P only comes into it if thete is another catholic candidate). And

derogation, such as article 4, construed narrowly. Most likely, if Itish courts
indulge Trish national practices, enacted by the Oireachtas, the ECJ will, in

712125 (Presse 378), hitp:/ /ne.cuing,
18 October 2000.

6 Articles 2(2) and 9(2).

1
i
N
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three, any catholic-owned ot controlled institution (including hospitals) could
insist upon catholic secretaries, dtivers, gardeners and cleaners etc. etc.

Martine Aubry was reported afterwards as interpreting atticle 4 in
terms of the fitst position.” The second was undoubtedly achieved by the
amended text, And John (’Donoghue claimed victory for the third positon:
Trish national practices (whether legal or not?) would be unatfected by this
important Buropean Ditective (an argument now available in the other 14
member states).

The Commissionet, and her ministerial colleagues, also appear to have
missecd the probable human rights significance of the Tiish requirement,
wheteby cmployees may not undermine thetr institution’s tcligious cthos,
being adopted by the European Union: thete atc sutely ardcles 8, 9, 10, and
11 of the European Convention on Human Rights points here.

Tondsn: Northern Ireiand is different!

Thete is no reference to the United Kingdom in newspaper repotts of
this Council. Its two usual junior ministers tepresented London: Tessa Jowell,
minister for the new deal in the department of education and employment;
and Alan Johnson from the depattment of trade and industry. There was no
Notthern Ireland OFfice atrendance, though Peter Mandelson, the secretaty
of state, had once ptesided over trade and industty. Howevet, his impact on
the Commission’s amended proposal on 17 October 2000, whether
negotlated eatliet in the wotking group ot COREPER 1, was undoubtedly
greates than that of the Trish justice minister.

Tt is impossible to comptehend any particular Northern Treland policy
of London’s without appreciating two mantras of United Kingdom statecraft
after 30 years of tetrorist violence, The first is that Northern Iicland is
different; ministers and officials never say how?0, much less appteciate that,
by their special treatment, they help make it different. The second mantta,
laid down in the 1990s is simply: the peace process!. Mere utterance allows
for the suspension of teason, and the abandonment of the need for atgument
- apparently necessaty for good public administration in all other times and
places.®

7 This had been the view of the employment and socia. affaits ditectotate genera! from the start:
House of Lords, Select Committee on the Huropean Unien, 9 Report, BU Propasals 1o Cambat
Diterimination, HL Paper 68, 1999-2000, evidence, pp. 17-8, 27.

& Tlyus, John Majot, then prime minister and leadet of an anti-devolutionist patty, wrote in his
foreword to the 1995 Framewerk Dowusants ‘Bor reasons that are unique to Northern Ireland,
devolution. .. has always been a ceneeal plank of Government policy for Northeen reland alone.”
8 Yoy a recent judicial example, see Re Wilkamsen's Apphivation [2000) N 281, 2%1g per Keer ).

8 Hyving written the above, 1 located the following: “The Minister was asked whether a specific
exemption for Northesn Ireland on the face of the Ditective was appropriate, given that other
Membet States, present or furre, might at some point wish to overcome similar problems of
historieal undet-teptesentation of particalat ethnic or religious groups. She meplicd that in the
Government’s view "the situation in Northern Treland is unique®, and so requires a specific
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Dermitied Religions Discrimination

Ac this point it is approptiate to look at article 15, which was agreed
on 17 Octobet 2000 without apparently any fiss:

PREAMBLE
Recital (34)

The need to promote peace and reconciliation betwsen the major
comnmnities in Northern Treland necessitates the incorporation of
patticular provisions into this Directive.

PARTICULAR PROVISIONS
Article 15
Northern Treland

1. In ordet to tackle the under-teptesentation of one of the major
religlous communities in the police service of Notrthern Ireland,
differences in tteatment regarding recruitment into that service,
including its support staff, shall not constitute discrimination insofar
as those differences in treatment are expressly authorised by national
legislation.

2. In order to maintain a halance of opportunity in employment fot
teachers in Northern Ireland while furthering the reconciliation of
historical divisions between the major religious communities there, the
provisions on religion or belief in this Directive shall not apply to the
recruitment of teachers in schools in Notthen Ireland in so far as this
is expressly authotised by national legislation.

I will look first at the law as applicd to teachers in Northern Ireland, and then
at policing. This requires an examination of the policy antecedents to a
consideration of the equal treatment Directive in the United Kingdom in
2000. The provision as regatds teachets seems to have been an afterthought
to the opt out for the police in Notthern Ireland. Tt seems to have first
appeated in a COREPER 1 repott of 11 October 2000 to the Council.

In a report of 12 October 2000, under other outstanding issues,
COREPER 1 noted:

provision...” (House of Lords, Select Committes on the Rutopean Union, 4% Report, The EU
Framework Directive on Diseriménanion, HL Paper 13, 2000-1, para, 53).
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() Northern Ireland

The Irish delsgarion said that it fully supported the addidon of recital 35
and Atticle 18 as proposed by the United Kingdom delegation, but
that the UK and Itish authorities were still holding talks on the exact
wording of those provisions.

The defegations stated that they were able to give their provisional
agreement to the texts set out in 12269/00.

Tor its part, the Commission teiterated its position of principle that
explicit derogations for a part of Comomunity tetritory should he
avoided in Community tests. It nevertheless took note of the
Council’s unanimous stance on tecital 35 and Article 18.

Teachers in Northern Ireland
Religions and Political Discrimination

Reference was made above to the Northern lreland Constitution Act
1973, and the Notthetn [reland Act 1998.

Tn the former, part 111 was devoted to the prevention of religious and
political discimination. This was direct discrimination only. Section 17
ptohibited legisladon which “discriminated against any person ot class of
petsons on the ground of religious belief or political opimdon™. It replaced
section 5 of the Govetnment of Freland Act 1920. Legislation could be
referred by the sectetary of state to the judicdal comimittee of the privy council
for & decision cn validity (section 18). Section 19 made discrimination by
public authoritics unlawful.

A statutory tort was cteated. Arguably, Westminster also created a
human tight not to be discriminated against on one if not two of the specified
grounds. The Notthern Treland courts wete to have neatly three decades of
expetience intetpreting section 19 (seligious and political disctimination),
drawing also upon gender, race and disability discrimination legislation
extended from Great Britain,

The Northetn Ireland Act 1998--the second full devolution measure
since 1968--te-acted and developed this law: sections 6(e) (legislative
competence of the assembly); 24 plus 90 to 92 and schedule 11 (excoutive
competence); 7% to 83 and schedule 10 (judicial sctutiny); 76 plus 90 to 92
and schedule 11 (discrimination by public authotities).

Howevet, it is the Fait Employment Acts of 1976 and 1989, now te-
enacted (with some amendments) as the Fair Employment and Treatment
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‘(Notthern Ireland) Order (“FETNIO™) 1998, ST 1998/3162, which governs

teachers in Northern Treland.

Here, the stoty is again one of exception (part VIII of the otdet).
Article 70 conmins three: for clergymen or ministess; private households; and
whete “the essential natute of the job requites™ Asticle 71 is for “school
teachers™

(1) Subject to patagraph (2), this Order does not apply to ot in telation
t0 employment as a teacher in a school.

(2) The [Equality] Commission shall keep under review the exception
contained in paragraph (1) with a view to considering whether, in the
opinion of the Communission, it is appropriate that any steps should be
taken to further equality of opportunity in the employment of teachers
in schools.

3 ...

@) ...

5 ...

schedule 2 [all dealing with Commission investigations].

The exception is for all school teachets in Northern Treland, school being
defined in the Education and Libraties (Notthern Ireland) Order 1986, SI
1986/594: atticle 2(2). Sir Robert Cooper, former chaitman of the Fair
Employment Commission, told the House of Lotds Select Committee on 5
April 2000: the teachers’ exception was proposed “fot all sorts of reasons
which T think are complicated but are probably valid”; the major problem was
avoiding giving catholic teachers a monopoly in their own schools, 2nd equal
opportunities in state or protestant schools (thus all teachers were exempted
from the principle of fair treatment); there had been no move, by the
govetnment or from within the Commission, to stop exempting teachers
from fait employient and teatment legislation during his tme at the
Commission.® ‘

Deomestic Logislation and the Bgual Treatment Diractive

Looking at atticle 71 of FEINIO 1998, it may be arpred that the
ptovision fot commission investigations was so as to make the exemption
ptoportionate. However, it is difficult to see what purpose was being pursued
(Westminster was conceding to  catholic power, and in practice
disadvantaging ptotestant teachers). Paragraph (2) cleatly indicates that there
was little or no equality of opportunity given the exception. Furrher, it would
have to be removed if thete was to be equality of opportunity for all teachers
in Notihetn Ireland.

83 Question 300, Interestingly, on the article 4 exception in the equal treatment Directive, Sit Robett
said that the govetnment had tesisted religious pressure to allow churches to employ only
coreliplonists. [t was left to the conrts, He distinguished % tepresentational sole or proselytising’ from
‘the janitot” (Question 301).
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However, article 15(2) of the Directive (see above), gives two teasons
for exempting domestic legislation {of whatever pature) from the equal
treatment principle. One, “in otder to maintain a balance of oppotimity in
employment for teachets in Northern Ireland” (in French: “wfin de mainienir un
bquilibre dans les possibilités demploi ponr les enseignants en Irlande du Nord?®%. This
cleatly contradicts national legislation. Tt is, in other words, meaningless. Two,
“fortheting the reconciliation of historical divisions between the major
religious communities there”. This is sputious. The separate education of
catholics and protestants is related to communal division. The proof of this is
the emergence in the last twenty yeats of a voluntary movement for publicly
funded integrated education; the state, while responding, is failing fully to
meet popular demand.

Article 15(2) is uniikely to survive judicial scrutiny by the ECJ. Since it
states that the Directive will not apply to teachets in Notthern Iteland,
domestic courts will have no occasion to consider it directly (they would have
difficulty interpreting “in so far as this® is expressly authorised by national
legislation™).

Thete is a considerable itony hete, as a result of the sepatate Irish and
United Kingdom interventions, neither of which prevents the ending of the
exception for teachers in Northern Ireland.

“The provistons on religion ot belief” refers to a ground in article 1.
Howevet, it was the Itish who diminished protection against disctimination
on the ground of religion or belief by their amendment to article 4. The
catholic chutch clearly thought, when it was lobbying Dublin, that it was
looking aftet interests in Northern Ireland. However, while article 4 applies to
hospitals and any other institotions there, it does not apply to schools with an
“cthos...based on teligion or belief” in Northern Ircland. That is the effect of
article 15(2): “the provisiens on religion and belief in the Directive [including
article 4] shall not apply...”. Couttesy of the United Kingdom, and also under
rles of legislative interpretation about general and pasticular provision, it
disapplies article 4 as tegards Northern Ireland schools.

The intetests of the catholic church as regards its schools in Northern
Treland ate protected by, first, domestic legislation, and then by article 15(2}.
IF the latter wese to he nullified, article 4 would then apply. 1f article 4 were o
fall in the EC], the church would be left with only domestic protection - now
the tesponsibility of the Northern Treland assembly (currently suspended). It
the exception for teachers in Northern Ireland were to be removed, and the
Directive susvived unchallenged, then articles 15(2) and 4 would be of no use.

8T first wanslation to emetge from the United Kingdom govetnment was: ‘In order to maintain
eqquzlity of oppottunity for teachers i Northern Ireland”.

8 A reference presumably to “the recruiiment of teachess in Northern Ireland’, Domestic legislation
cannot disapply a Ditective, But will any legislation on toachers be encugh?
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The maintenance of catholic teachers in catholic schools will owe nothing to
the Irish and United Kingdom amendments on 17 October 2600; ardcles 4
and 15(2) simply prevent the equal treatment Directive being used, after 2
Iyecembet 2003, in domestic courts against national legislation.

Policing in Northern Ireland
The Beffast Agreement

The otigin of ardcle 15(1) of the equal treatment Directive is the
Belfast Agreement of 10 Apsil 1998, in particular the section on Policing and
Justice.8 Paragraph 3 provided for an independent comimission to make
recommendations for future policing arrangements in Northern Ireland
including mcans of cncouraging widespread suppott for these arrangements.
An independent commission, chaired by Chris Patten, was announced on 3
June 1998 by the secretary of state. It reported on 9 September 1999, The
repott, however, contained no recommendations on how to encourage
widespread suppart for reforming the police.

The Belfast Agreement did not make any practical provisions for
police reform. “A new beginning to policing in Northetn Ireland™ Is political
rhetoric. Nothing was legalized, in international law. Under general principles
of domestic public law, the United Kingdom government had to consider the
Patten repott after 9 September 1999, Tt could not fetter its discretion. Tt had
a choice, and responsibility, about what it would de as zegards policing in
Notthern Ireland. :

Such were the politics of the Belfast Agreement, that the Northern
Ireland Office conceded to nationalist Iteland, and treated what Patten said as
legitimized by the Northern Iteland referendum (that in the Republic was
about amending the constitution only). But Chiis Patten had not even been a
twinkle in Mo Mowlam’s eye on 22 May 1998 when the people of Notthern
Ireland voted on the Belfast Agreement (not including the Patten report),

Things changed when Peter Mandelson took ovet in October 1999.
He gave his considered opinion to the house of commons on 19 January
2000. This was the basis of the Police (Northern Ireland) Bill, which passed
through patliament between May and November 2000.

The Police (Notthern Ireland) Act 200087 received the royal assent on
23 November 2000. Relevant sections wete brought into force on 22
December 2000 and 30 March and 4 November 2001.#

¥ This is discussed in chapter 21 of my book, The Beflast Agreement: a practival legal analysis, London
2000,

# [ annotated chis Act for Current Law Siatutes, published by Sweet & Maxwell.

8 Police (Notthetn Lteland) Act 2000 (Commencement) Order 2000, SR 412; Police (Northern
Ireland) Act 2000 (Commencement No.2) Order 2001, SR 132; Police (Notthern lrcland) Act 2000
(Commencement No.3 and Transitional Provisions) Order 2007, SR 396.
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The Paticn Repori

I am concerned caly with the question of revetse discrimination.
Patten quotes the figures of 8.0 per cent catholics, 88.1 pet cent protestants
(with 3.9 per cent others) in the Royal Ulster Constabulary for 31 December
1998. This is clearly unrepresentative, and Peter Mandelson, as secretary of
state, referred to the problem time and time again. It is obvious that catholics
are underrepresented in the RUC. However, when it comes to scnior officers
(superintendents and above), catholics are over-represented at 16 per cent.
This is sttong evidence that the RUC has not discriminated against catholics
during, at least, the petiod when those senior officets wete promoted from
lower ranks.

The only alternative hypothesis is: the RUC discriminates against
catholics in recruitment, but not in promotion.

Tf there is no discrimination, then anti-disctimination law will have no
effect outside any cases brought. The problem is different, natnely struckural
inequality. And hetre the question is what sort of reforms might work legally.
What are the causes of catholic under-representation?

Albternative Explanations

Alternative cxplanations must be found for minority undet-
tepresentation (some of which wete mentioned by Peter Mandelson at third
reading in the house of commons on 11 July 2000). They include: (1)
intimidation by republican paramilitaries®?; (2) social ostracism by important
elements of the catholic community; and (3) political abstentionism from the
institutions of govetnment in Northern Ireland. The first factor can be
measured in part by the increase in catholic applicants after the temporary
TRA ceasefites of 1994 and 199730 It may be measured further by the
decrease in catholic applicants, after Patten’s 50/50 was being implemented.”
No significant studies have been cattied out on the second factor. The third
factor is a mattet of historical tecord, and has been implicit in the
government’s handling of tecommendation 121 of the Patten report:
catholics must be given reverse discrimination on paper, because only then
will they apply in sufficient numbers to achieve the 50/50 teptesentation on
merit to which their numbers entitle them. "This proposition, if true in 2000,
has been proved by 2002 not to be the full story. Implement Patien in full
may be as much about, continuing communal and national opposition, as
democratic accommodation in a new Notthern Ireland.

¥ Patagraph 3.11 of the Patten repott.

% Paragraph 15.3 of the Patten repoxt.

51 in June 2002, the Real IRA planted 2 bomb under the car of a catholic police traince in Ballymena.
This tepostedly detesred catholics in training, and those who had been offered places: Sunday Tines,
11 Auvgust 2002, This was denied by the PSNL Swundgy Tires, 25 August 2002. But see, Suriday
Indepentent, § September 2002 & Beffast Tedggraph; 15 September 2002,
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The Patien Report
Three tecommendations are relevant:

“All candidates for the police service should continue to be tequired
to reach a specified standard of merit in the selecton procedure.
Candidates reaching this standard should then enter a pool from
which the required number of rectuits can be drawn.” (120%;

“an equal number of Protestants and Catholics should be drawn from
the pool of qualified candidates.” (121);

“there should be an enlarged Part Time Rescrve of up to 2,500
officers, the additional tectuits to come from those areas in which
thete are cutrently vety few teservists ot none at all.” (104)

There was little apparent appreciaion of the significance of these
recommendations.??

The Secretary of State’s statement of 19 Jannary 2000
Peter Mandelson announced:

“T attach particular importance to Patten’s recommendations for
action to transform the composition of the police service, which are
essential to gaining widespread acceptability, I endotse the proposal
for 50/50 rectuitment of Protestants and Catholics, from a pool of
candidates all of whom--I stress—will have qualified on merit. We
propose that the requirement for this special measure should be kept
under review on a ttiennial basis, with tiporous saleguards to ensure
that the, rightly, challenging targets for recruitment do not diminish
the standard required of rectuits.”?

In so deciding, Peter Mandelson reversed the policy of Mo Mowlam and the
entire labour government elected in May 1997; teverse discrimination--

quotas--had been opposed for Northern Treland as well as Great Britain.

Merit and Discrisination

'The following comments are appositc on the govetnment’s acceptance
of Patten’s 50/50 proposal: selection of qualified applicants to fotm a pool of
applicants s on the basis of merit; that does not mean that appointments
from the pool of qualified applicants ate on that basis; they ate cleatly

#2 Note Sit Thomas Legg’s distinction between maximal and minimal metit, and his sepatate
treatment of the ‘state” of Northern Trelanct: [2001] PE 62, 69-70.
#2 The use of the word tatget Is inaccurate.
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disctiminatoty; so also is the non appointment of those left in the pool; they
have been discriminated against on the ground of religious belief, having been
selected as qualified applicants. This is not recruitment on merit, as the
government tried to pretend; it s rejection despite metit, becavse of the
imperative of religions diserimination.

An example will elzborate. Suppose the police seek 200 recruits cach
year, 1f 100 catholics and 100 protestants come forward, and arc admitted to
the pool on merit, thee is no problem. The police can empty the pool. There
has been recruitment on merit. If, however, 50 catholics and 150 protestants
come forwatd, and all are admitted to the pool, the police take out the 50
catholics followed by 50 protestants (on what basis of sclection?). There are
100 qualified applicants in the peol, but they cannot be taken. The police are
also shost of 100 trainees, If-—-as seemcd possible in September 1999, given
catholic over confidence and protestant alienation after Patten--150 catholics
came forwatd along with 50 ptotestants, all being admitted to the pool, the
police would select the 50 protestants followed by 50 catholics (on what basts
of selection?). There would be a 100 qualified applicants, and a 100 short in
the recruitment. That’s why Patten’s pool, while it has disctiminated against
protestants since 2001, is ditect discrimination on the ground of feligion or
belief; it could just as readily keep out further catholics who wished to join
(and who should be admitted under the piinciple of fair treatment, theteby
achieving the objective which quotas are unlikely to facilitate).

Compounding Redigions with Political Discrimination?

Before the full scale of Patten’s--unprecedented--adoption of reverse
disctimination had been appreciated, atguments were taised in public for
compounding religious with political discrimination. Seemingly, fifty per cent
catholic recrvits was not good enough. These would not all be nationalists
and republicans, it was claimed.

The research of Graham Ellisen was quoted to suggest that at least a
thitd of catholics in the RUC were ex-army and largely not from Northern
Ireland.? However, according to Patten in Septembet 1999, “the RUC do not
at present ask candidates their teligion. Assumptions are made on the basis of
what school a candidate attended. If a candidate attended a school outside
Notthern Ireland, no determination is made.™ So, far from these politically
incorrect catholics inflating the fignres of under-representation, there may in
fact he mote catholics—those from outside Notthern Ireland (as well as those
who did not attend catholic schools in Northern Treland)—in the RUC,

21 By, for example, Mary ORowe & Dr Linda Moove, Hiuman Rights on Daty: prineiphs for betiter policing;
international Jessons for Nurthern Ireland, Delfast nd but 1997, p. 27; Mary O’Rowe, in evidence to the
Northern Treland Affaits Commitice, Third Repoxt, Compasition, Recruttment and Training of the RUC, 8
Tuly 1998, 337-11, p. 95.

% foctnote to patagraph 15.13 of the Patten repott.
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The idea of political discrimination originated with John McGatty and
Brendan (FLeary’s Policing Novthern Ireland: proposals for a new start, Belfast 1999,
where the idea of “especially nationalist Catholics” was put forward.® In the
Drish Independent of 2 November 1999, Brendan O'Leaty shifted the argument
from the percentage of catholics to the percentage of nationalists and
republicans, This tactic was adopted belatedly by Sinn Féin, in talks with the
United Kingdom government. after the enactment of the Police (Northern
Treland) Act 2000.%7 It was another reason for not agrecing to policing,

Reverse discrimination in favour of catholics is producing legal and
other ptactical problems. How does Brendan O’Leary propose to impose a
political test, before otherwise qualified applicants are admitted to Patten’s
pool? Would they have to produce party membership cards? Or evidence of
voting in 1997, 1998 or 2001? Ot be cerdfied by Mark Durkan and/or Getty
Adams? What ptopordon would be nationalist? And what proportion
republican? The fact that we are reduced to such questions is a measute of
how low the debate has been brought

Patten’s Reverse Diverimnination Recommendation

In paragraph 15.11 of his report, Patten stated that, having consulted
the Fair Employment Commission (now the Equality Commission), and
received a legal opinion from counsel, his proposal, while contrary to existing
anti-discrimination law, would not be conirary to European law, unlike the
proposal to have reverse disctimination in favour of womes (whe wete 12.6
per cent of the RUC, one third being in the Part Time Reserve).

This calls for the following comments. One, the Patten Commigsion
contained a lawyer, Peter Smith QC, with experience of policing law in
Neorthern lreland. Two, the Iair Employment Commission (if it did
recommend Patten’s pool®®) was Incortect, Three, so was unnamed counsel.”
Atticle 13 EC had been agteed on 2 October 1997, and the Commission
moved quickly after 1 May 1999. That should have been known to any lawyer
advising on European law, if not to the Patten commmission itself. Patten did
not report until 2 September 1999, only a matter of weeks befote the draft
equal treatment Directive was published on 25 November 1999. Fout, Patten
was cortect about his proposal being contrary to Northern Ireland law: that is
why section 46(10) and (11) of the Police (Northern Ireland) Act 2000 makes
the police another exception (while section 74 and schedule 5 applies other

¥ Quoted in paragraphs 1,18 and 14.2 of the Patten repost. 1
2 Irish News, 19 Bebtuary 2001, “
% Sit Robert Cooper, while accepting Patten as inevitable, subsequently suggested that the equal "
treatment Directive would cause problems for the United Kingdom government {House of Lords,
Sclect Commitree on the Buropean Union, 9% Report, EU Propesals io Combar Discrinzination, 1L i
Paper 68, 1999-2000, Qs322-3).

99 This petson has not identificd hitm ot hetsclf. 1t is interesting that Lord Lester of Herne Hill QC,
the father and mother of contemporary hwman gghts and equality law, should find it difficult to
ctiticize Patten’s 50/50: [2001] PL 77, 96.
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anti-disctimination law to the policel). Five, Patten was also cotrect about
ECT jurisprudence prohibiting reverse discrimination for women.

But, radical social engincers may ask, if 8 per cent catholics justifies
reverse discrimination undl there is 50/50, why does 12,6 per cent women
{the figure is less when the part-time reserve is discounted) nof dcs'crve the
same special treatment? The logic is irrefutable. But the answey is: equal
treatment prevents reverse discrimination, but not positive action, in fﬂvou.r
of women; and, with the extension of Furopean ant-discrimination law, it
was inevitable that Patten’s scheme would be caught by the new Directive.

Patten only recommended 50/50 on the (false) presumption that it
was not contrary to Buropean law. At the point at which it became cleat that
it was contraty, the United Kingdom should have rejected the proposal as
unlawful. It should then have rationally analyzed the reasons for catholic
undet-tepresentation. None of this was done. Instead, because of the politics
of Patten, article 15(1) was inserted at the behest of the United Kingdom,
with Trish support, on 17 October 2000. Every since, the guiding idea has
been: implement Patten in full.

The Human Rights Comurnity

Thete is no evidence, other than with Paiten, that the human tights
organizations in Notthern Treland, made any substantial contribution to the
policy debate. Howevet, when the govetnment came under serious challenge
in patliament, the Comumittee on the Administration of Justice, the Northern
Treland Human Rights Commission and the Equality Commission—for
various nationalist, republican and/or radical reasons-—-threw  their
considerable weight behind the position: implement Patten in full (using theit
putative expettise to justify 50/50).

The CAJ, itonically, and uwnusually, while it was clearly anti-RUCH®,
did not come up with the idea of 50/50. In its submission to Patten in
August 1998, it stated that achieving fair representation “will be complex 'and
difficult going by the expetience of other societies™. It called for setious
research, and a teview of selection criteria and training practices. It advocated
“the setting of official targets and timetables for greater representation by
under-tepresented groups...”.)% However, a little ovet a year later, and
following the publication of the Patten report, it jumped on the Patten
bandwagon!® “The setting of quotas...is a very vexed one but one that we

10 Angela Hegarty, then chairperson, in cvidence to the Forum for Peace and Reconciliation in
Dubslin: Report of Proceedings: voluswe 12: Fridgy, 31 Mareh 1995, p. 14.
W1 (A% Subtrivsion 1o the Commission on Policing far Nortbern Ieland, submission no. 3.72, August 1998,

p- 7. )
02 Pypen’s quotas were accepted unreservedly at a CAJ conference on 8 October 1999%: The Patterr
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included in the array of opdons'®, since it has been tried reasonably
successfully elsewhere.”104

The NIHRC, established in March 1999, and publicly funded, but a
very unrepresentative statutory body, had none of the CAJ’s hesitancy. Ia a
long respense to the Patten report, it stated: “The NIHRC is of the view that
the kind of positive discrimination recommended by the Patten Report is the
only viablc option at this time.” 1t tested the 50/50 proposal against “televant
international [?] and national laws™ in an annex: “our conclusion is that it
passes muster.” It bemoaned the fact that women were not being treated
similarly, and then went on to urge the police to act “consistent with
Zuropean Community law”. In the annex, it was claimed that the equal
treatment Directive would not prohibit Patten’s 50/50.195 Drafi protocol no.
12 1o the Futopean Convention on Human Rights (sce below) was similasly
dismissed as not a problem. The document contains truly extraotdinary legal
reasoning. 199

This did not prevent the NIHRC intervening throughout the
legislative process at Westminster, with hricfings and personal visits by the
chief commmissioner, Prof Brice Dickson. Befote the committee stape in the
house of commons, the NIHRC stated:

“We also conclude[d] that the kind of positive discrimination
tecommended by Patten [is] the only viable option at this time... We
would remind MPs that the international standard in this context [is]
that the temporary recruitment system should be kept in place until
the requisite degree of representativeness of society has been achieved,
however long that takes. Our understanding of custent Eutopean
Community law is that such preferential recruitment policies would #o?
be unlawfil.”1#7

Despite teasoned argument presented in public!®, the Nosthern ITreland
Human Rights Commission declines to upset the Patten bandwagon'%,

"% They did not argue for quotas in August 1998, However, quotzs in Canada and 2] Salvador had
been discussed briefly in an catlicr book: Maty O'Rowe & Dr Linda Moote, Human Rights on Duty:
prinaiples for betfer policing international kssons for Nowthern Ireiand, Belfast nd but 1997, p. 45, This was
supplied to the Patten Commission. ‘Lhere is a foomote (to tic-breaks) on p. 45 refetring to Kalanke
and Mersbad, It is stated—incotrectly--that the cascs ‘suggest that positive discriminaton of this kind
[7] s likely to be found acceptable’. On pp. 46-7, the authoss advised against quotas.

WA CAJ'r Commentary o the Petten Raport: ‘o uew hepinning: policing ix Novthers Irdand’, submission no.
§.91, November 1999, p. 19.

103 “Hyen if these Mitectives applied to the recruitment of police, which is uncertain [7], nefther as
presently envisaged would rule out the kind of measures proposed in the Patten Report.” (. 33)

156 Ragpanse to the Report of the Indapondent Commission an Pofiving in Northern Ireland (The Patien Report),
November 1999, pp. 16-17 & 25.35,

W* Brigfing Note for the Commiittes Stage it the Homse of Commmons, 9 June 2000, p. 9.

198 1 published two, albeit journalistic, articles on how the Bill would be a1 risk from the equal
treattment Directive: Swaday Times, 18 June 2000; Qhuerver, 23 July 2000. 1 was ot asked to elabozate
by any member of the human rights community. The only rcjoindet was a published letter from
Harry Coll, a solicivor and member of the Equality Commission: Belfast Tedgraps, 28 June 2000, who
atgued that Badeck justified Patten’s praposal {even though the Iattet postdated the Formet).

Carmrission: the sway fomard for poficig in Northern Irsland, November 1999, pp. 12,19 & 33,
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'I'he Equality Commission, through one of its constituents (see above),
may have helped stimulate the 50/50 idea. Deferting to the NIHRC, reputed
to know tmote about intcrnational, including Eutopean, law, it too jumped on
the Patten bandwagon.

In its response to the Patten report, the Equality Commission outlined
its legal basis, and then went on to endorse the principle of representativencss
ottt court:

“I'he recommendation that 2n equal number of Protestants and
Catholics be taken on would not be permitted by ptesent
legislation...We support the proposal that equal numbers of
Protestants and Catholics  should be recruited...The Patten
Commission’s assessment of the legal position is that the proposal
would requite an amendment to domestic legislation but is not
incompatible with Huropean legislation. We congider that permissive
amendments should be strictly limited to specific circumstances and
specific time ftames, and subject to regular yeview.”

The Tquality Commission wanted women (and others) treated the way
catholics were being advantaged, and interpreted Marschadl (incotrectly) to cast
doubt on Patten’s reference to Eutopean law. 110

"The Equality Commission also intervened in the legislative process. Tn
a ptess rclease following the publication of the bill, the chief comimissionet,
Joan Hatbinson, singled out the 50/50 ptopesal for welcome. She called for
alf underrepresented groups to be specially treated. While, in the response to
the Patten report, the Equality Commission had called fot a sttictly limited
exception in fait treatment legislation, the chief commissioner now favoured
sufficient time: “a ten veat petiod at least, as proposed in the Patten Report
should be provided for, and we do not see the need for a review after three
years”11 Tn sepatate comments, the Dquality Commission proposed
amendments to the bill: aggregation of 50/50 over 2-3 years (accepted by the
government); 50/50 for suppott staff where thete was mote than one
vacancy (accepted in patt).

Persuitring Reverse Discrippination
At this point, it is appropriate to return to article 15(1) (above), added

by the United Kingdom government at the luxembourg meeting on 17
October 2000

1 Minutes, 14 August 2000,

W Respousse fo .4 New Begsnning: Poficing in Northern Irehand: the report of the independent Covpmission on policing
Jar Norihers Irefand, nd, pp. 3, 8, 9, 1213,

11 Press release, 6 june 2000.
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The reason given is: “in order to tackle the under-tepresentation of
onc of the major religions communites in the police setvice of Notthern
Ireland”. This, unlike in artcle 15(2), is not spurious. One of the major
religious communities refers to catholics in Notthern Ireland. The tewm
“police service of Notthern Ireland” is used, rather than the existing or the
new name, under section 1 of the Police (Northern Ireland) Act 2000. The
problem with the reason, however, is whether 50/50 will tackle nnder-
representztion, and without leading to under recruitment. If it could be
shown that 50/50-parttly because disctimination is not the problem--s not
the sclution, and that there are other causes, then the reason in article 15(1)
might be invalidated. It is also possible of course that recruitment under
existing fair employment legislation would achieve 50/50 on metit, ot even a
higher percentage of catholics, which is the common objective. A higher
propottdon would, of coutse, be prevented by Patten and the Police
(Northern Ireland) Act 2000.

Apgain, the point about the relationship between domestic law and the
cqual treatment Directive may be made: section 46 of the Police (Northern
Treland) Act 2000 was brought into force on 30 March 2001; after 2
December 2003, but for ardcle 15(1), the Directive could be used in
Notthetn Ireland law against section 46; however, it is only section 46 which
provides for reverse disctimination; if domestic law wete to be amended,
thete is nothing in the equal treatment Directive preventing this, either before
2 December 2003 ot afterwatds.

Passage of the Police (Northetrn Ireland) Bill
The Provistons on Reverse Discrimination
The Act, at royal assent, contained the following:

®section 46, with the marginal note: discrimination in appointiments;

Osubsections (10) and (11) disapply Notthern Ireland anti-
discrimination law dealing with the grounds of religious belief or
political opinion or race {(but not sex because of Council Ditective
76/207/EEC);

Osubsection (1) requites the chief constable to select police
trainees from the pool of qualified applicants (provided fer in section
44(5)) on the hasis of one half catholics and one half non-cathalics;

Osubsections {2} to {(4) allow for the aggregation of catholics
over three years, to a maximum of 75 per cent, where catholics are less
than 50 per cent of the poolll2;

Osubsections (5) to (7): reverse discrimination for police
support staff {with a threshold of six} but without aggregation;

tsubsections (8) and (9): not discussed;

12 Tds 15 also the case with non-catholics, which, in the case of very few catholics, siill means under
tectuitiment.
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just domestic law, but also Council Directive 76/207/FEC. Lord Trvine of
Laitg, the lord chancellor, chaired a special cabinet committee (including
Peter Mandelson) on the issue. Some membets raised the constitutional point
about advice fiom the law officers: !

esection 47 makes 50/50 tempotaty, with expity after three years,
unless the secretary of state renews it by order; this could be repeated

. endlessly, but the section does refer to “tempotary provisions™;
i esection 48 deals with women only; it ptovides for affivmative action,

} the police having been excluded hitherto from fair employment and “Any minister btineing forward . 1
LR : A . ; . I ste ng forwar ~ ;
P treatment. legislation; the action plans ate likely to include targets and y . ging tor Or accepiing an amendment [the lord

y chancellor minuted the prime minister] would not be able to assure

I ! :| §
: ‘ thmetables. . ot
L ; the House that it was RC] proof. That would put him in an impossible

L I . osifion and create handli i es, 120 :
AR The Enropean Law Point P ’ ¢ handling difficulies ;

The difference between 1998 and 2000 was between an implemented N
Ditective and a proposed Directive; however, the United Kingdom ! [
constitutional point about EC}-proofing was the same. The government, B
driven by the political imperative of Patten, was cnacting 50/50 against the
draft equal treatment Directive, it only being after 17 October 2000 that it
could refer to article 15(1) in patliament.12!

T The United Kingdom made no reference to the equal treatment
: ! Directive when it introduced the Bill in parliament. In answet to a question
! about domestic anti-discrimination law and human rights, at second reading
| : ot 6 Junc 2000, the secretary of statc (answeting a different question) said
: ' that the government would comply with the Directive or seek a derogation. 13
: On 15 June 2000, Petet Mandelson wrote that he was going to “persuade out
b European partners that [policing] is a special case of reverse
discrimination.”'+ At third teading on 11 July 2000, Lembit Opik for the
libetal democrats led the opposition parties in an attack upon quotas.
Dotninic Grieve of the conservatives made the point that he would not
i object to the rectuitment of more than 50 per cent catholics on merit.!™
B Opposition continued in the house of lords, but the government survived the
Pl criticism, By the autumn, the objection of the liberal democtats had heen
[ . bought off with the 75 per cent limit in what became section 46(4).1'¢ When
b the Bill returned to the house of commons on 21 November 2000, a draft of
article 15(1) of the equal treatment Ditcctive was available. Tt was David
; , Tyimble who said: “The fact that the Government had to get a derogation
! from the Directive shows that the atguments that we made about the
Ditcctive before there was a deropation wete sound.”117

Hypothetical Legal Challenges?

Section 46 of the Police (Northern Ireland) Act 2000 was brought into
force on 30 March 2001. Council Directive 2000/78/EC had entered into
force on 2 December 2000 (with an implementation date of 2 December
2003). 'The first recruitment under Patten’s 50/50 was in the spring of 2001;
the second was in the autumn of 2002.

No legal challenges were tmounted based upon Hutopean law, in i
whole or in part. Yet, there wete, and are, a number of possible bases, which i
I propose to consider at length. It is clear that section 46 of the Police }
(Notthern Treland) Act 2000 would be at risk of Council Ditrective B
2000/78/EC - but for the late insertion of atticle 15(1). But what if article N
15(1) was annulled after a successful application or refertal to the ECJ? There L ’
wete, and are, windows of legal opportunity in Belfast and Luxemboutg for i
challenging the Northern Ireland police opt-out: (1) from 2 December 2000, ' L
but with a cut-off of 1 February 2001; (2) from 2 December 2000 to 1
December 2003; and (3) after 2 December 2003 but without unnecessaty
delay. Privileged applicants, including the Commission, ate heard by the ECJ;
non-ptivileged applicants, that is natural or legal petsons, ate heard by the ;‘
Coutt of First Instance ("CFI’) in Luxembourg, |

. An interesting constitutional point had been raised by the first
* mindster of Northern Ireland at an eatliet staget!8, about the duty of ministers
to patliament. David Trimble referred to an issue in 1998, involving domestic f
P and European anti-disctimination law. Then, Donald Dewar, the Scottish |
i secretary, had wanted to amend domestic sex discrimination law to petmit all- l
wotnen shortlists in the selection by parties of candidates for election to the
G first Scottish patliament.!? Two opinions from Patrick Elias QC, with which
i all four law officers concutred, held that such a proposal was contrary to, not
[ i -
l l 13 House of Commons, Hausard, vol. 351, cals. 181 & 255, 6 June 2000. I ) 2 Decxmber 2000 10 1 Pel’mmg* 2001: the Commission: v BU Conneil? ‘3|

14 Jrich News, 15 June 2000. Sec also Suuday Timer, 18 June 2000, and Standing Cornmittee B, Hansard,
Ko cols. 83-6, 20 June 2000. : Under the first paragraph of article 230 EC, the ECJ shall review the

3

| ;

. 115 House of Commons, Hanward, vol 353, cols. 794-813, 11 July 2000. The principal debate had . legality of acts of inter alia the Council, such as Directive 2000/78/EC
Co . ' 3 ¥ .
: :

taken place in committee on 27 June 2000: Swnding Committee B, Hansard, cols. 297-328.

116 House of Commons, Hansard, vol 357, cols, 261-3, 21 Nevember 2000. Lord Lester of Herne i if

|
i.
& i Hill QC ok no part in the patliamentaty debares on this poior. : 120 This minute was leaked: Guardian, 3 Masch 1998,

1! House of Commons, Hawerd, vol. 357, col. 263, 21 November 2000. The full debate is at 255-70, 124 ¢could ask a sitmple question of those who appose what we scek w do. Which EU Directive do

tl?cy have in mind? None. There is no EU Ditective that pechibits what we seck to do through the
bill - not one.” (Adam Ingram, House of Commons, Hawsard, vol. 353, col. 805, 11 July 2000) o

:‘ : : 118 Mouse of Commons, Hansard, vol. 353, cols. 799-801, 11 July 2000.
119 This had been held to be untaswfal by an employment wibunal: Jopsor and Dyas-Eliot ¢ The Laborr
; Pary |3996] IRLR 116.
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Actions may be brought inter afia by a member state!? or the Commission
(or, once the 2000 Treaty of Nice enters into force, by the Furopean
pacliament), undet the second patagraph, on grounds of lack of competence,
infringement of an essential procedutal requirement, infringement of the BC
Treaty or of any rule of law relating to its application, ot misuse of powers.
Here, lack of competence and infringement of the EC "Treaty would have
been the grounds in the period 2 December 2000 to 1 Febraary 2001.

Though it could not have been tuled out theoretically, any member
state was unrealistic. The Irish state has an interest in supporting the Unpited
Kingdom, since it was strongly in favour of article 15(1). None of the other
13 member stares was likely to have a general interest in article 15(1).1% The
European patliament zlso had to be ruled out, given the then delay in
ratification of the Nice Treaty.

That left the Commission, and in patdcular the then commissionet,
Anna Diamantopoulou, in the employment and social affairs directorate
general. A civil engineer by training and profession, and a member of
patliament and deputy minister for the socialist party, PASOK, in Greece in
the latc 1990s, she was appointed Commissionet in March 1999 (and was
therefore responsible for all the work on the equal treatment Directive
following the Treaty of Amsterdam enteting into force on 1 May 1999).

However, no attempt was made to approach Commissioner
Diamantopoulou, between the publication of the Patten report and 17
October 2000, and in the crucial 2 December 2000 to 1 February 2001
petiod. And this in spite of the Cotnmission’s ptincipled opposition to
explicit derogztions for any part of Community territory. Though the
Commission operated behind the scenes, students of Brussels were familiar
with this gencral stance,

Commission actions against metnber states are not uncommon; while
actions against the Council are much less frequent, they became mote
extensive in the 199081,

It is impassible to rettospectively guess what the response of the
Commissioner might have been, after 17 October 2000. The United
Kingdom chose not to taise the question of Patten’s pool through the
Commission. The Northern Ireland partial opt-out was not the Brussels
bureaucracy’s doing. Not was any action taken by British labousr members in
the European patliament, either alone ot in alliance with Irish MEPs; two of
Northern Ireland’s three MEPs would have been opposed to article 15(1).

122 See for example, [nitod Kingdam o BU Consteti, Case 84794 1996] ECR I - 5755, where the United
Kingdom succeeded in having patt of Council Directive 93/104/1EC on working time annulled.

123 They were mote likely to chalienge article 4.
124 The table of cases in Paul Craig & Griiane de Biwca, The Beodution of EU Lam, Oxford 1999, lists

respectively 43 and 7 cases (pp. xxxvi-xwcviif).
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(1) 2 Decernier 2000 10 T Decernber 2003: the Tobacwo Advertising Directive Ronte

This window of opportunity--the gap between entty into force and the
implementation date—-is analogous to what happened with another European
directive in 1998-2000.

On 6 July 1998, the European Patliament and the Council adopted
Directive 98/43/1iC on the approximation of the laws, regulations and
administrative provisions of the member states relating to the advertising and
sponsorship of tobacco products: [1998] O] L213/9, 30 July 1998. Tt
prohibited all forms of advertising and sponsotship of tobacco products (by 1
October 2006, in the case of the latter), there being exceptions for brand
names already used in good faith for other goods and setvices and for certain
trade activities. This was, in fact, a2 public health measurce (atticle 152 EC), but
it was formulated under articles 47(2), 55 and 95 EC in tetms of the
establishment and functioning of the intetnal matket. Tobacco interests
objected. But so also did Germany as 2 member state. It gave tise to the
following litigation, conducted principally but not exclusively by tobacco
interests, which led to the Directive being annulled by the ECJ on 5 Ocrober
2000

W R Secretary of State for Health, e parie Imperial Tobaso Lid [200 0] 2
WLR 834 CA: [2001] 1 WLR 127 HI,;

W Salamander AG v Enrgpean Parkament and EU Conna, Joined Cases T
172, 175, 176 & 177/98 [2000] 2 CMLR 1099 CFl;

W R » Secretary of State for Health, vx parte Imperial Tobacco L#d, Case
74799, [2000} 3 CMLR 1175 ECJ;

W Case 376/98, Germany v Enropean Parfiament and BU Counsil, Case
[2000] 3 CMLR 1175 EC]J.

The key dates in the litigation were:

#30 July 1998: Directive enteted into force;

¢21 September 1998: Imperial Tobacco Ltd made an application in
London for petmission to apply for judicial review of the intention
and/or obligation of the United Kingdom to give effect to the
Directive; the remedies sought included a declaration of invalidity of
the Directive;

019 Octaber 1998: Germany action brought before EC] under article
230 (Case 376/98);

©19/23/26 Qctober 1998: Salamandsr actions instituted in CFI vnder
article 230 EC;

*30 November 1998, application for petmission to apply for judicial
review by Imperial Tobacco Ltd in the High Coutt in Loadon;

¢16 December 1998: Turner ] granted petmission;
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82 Matrch 1999; High Coust in London makes article 234 referral on
the validity of the Ditective to the RCJ, instituting Case 74/99
(decision expected November 2000);

29 Octaber 1999 Turner ] in London grants an injunction
restraining the sectetaty of state from implementing the Directive
(scheduled for 10 December 1999) before a decision on the referral;
#16 December 1999: Court of Appeal reverses Turner J;

®15 jJune 2000, Advocate General Feanelly’s opinion in Cases C
376/98 and 74/99 that the Directive was adopted on the wrong legal
basis, and should be annulled;

027 June 2000: CFI dismisses as inadmissible Salwrander actions
(applicants lack locus standi under atticle 230 FC);

5 October 2000: BCJ annuls the Ditective in whole in Case 376/98,
consequently holding that there was no need to rule on Case 74/99;
o7 December 2000: Hounse of Lords declines to decide on the
injunction point, the reference procedure not being available;

®30 July 2001: Directive was due to be implemented by member
states.

Two distinct actons ate possible simultancously, as regards article 15(1) of
Ditective 2000/78/EC. This has been the position since 2 December 2000; it
temaing the position until 1 December 2003. The first is an application for
judicial teview in Nogthern Ireland. The second is a direct action in
Luxemboutg, befote the CFI or the 2C]. Both turn on questions of standing,
in, respectively, Nosthern Ireland law and in Eutopean law.

The persons most likely to be affected by article 15(1) are qualified
applicants who will have been disctiminated against on the ground of religion
ot belief after 2 December 2003 (and possibly before, given the failure of the
Coundil to provide them with legal protection against disctimination from
any point after section 46 of the Police MNotthemn Treland) Act 2000 was
brought into force on 31 March 2001).

The whole of the policing family was opposed to reverse
discrimination befote, duting and after Patten sat.!>

Howevesz, the chicf constable (Sit Ronnie Flanagan) had been working
closely with the secretary of state to ensure that his Fandamental Review of
1995-96 remained the bedrock of the reforms. The Police Authority for
Notthetn Iteland was being wound up: Police (Northern Ireland} Act 2000 s

1233 The chief constable: .4 Faudanontal Review of Podising, 1995-96, paras. 22.2-3 (a targer of 35 per cent
catholic applicants by a prescribed date based on selection on metit); the Police Authotity for
Northern Ireland: Pofcmg: @ wew buginning (subimission to Patten), Belfast December 1298, pp. 6, 42-3,
47-51; Palice Federation for Northern Leeland: Szbadssion by the Police Federation for Narthers Ireland,
September 1998, Vol. 1, Repot, pp. 6-9 and Swbmisdon tv Governzent by the Police Federation for Nerthern
Ireiand, November 1999, np but tecommendations 104, 120 & 121; see also, Northern lreland Affaits
Commirtee, Thitd Report, Composition, Becrailment and Training of the RUC, 8 July 1998, 337-1, pp =v-
xdx, 337-11, pp. 31, 226, 230; and Gonerwment Observations, 4 Novembet 1998, HC 1142 1997-98, p. v.
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2(3). That left the issuc for the Northern Ireland Policing Board, which was
intended to comprise ten political members and nine independent members
from 4 Novembetr 2001, It could, under paragraph 17(4) of schedule 1, have
voted by a majority, with a quotuin of seven, to launch a test case on tevetse
discrimination; the NIPB could have begun by taking proper legal advice. 1%
There was also the Police Fedetration for Northern Ireland. Tt bore the brunt
of resistance to unacceptable aspects of Patien, and secured important
changes. It also remained part of the institutional network of policing, with a
continuing statutoty function.

‘The proposal for reverse discrimination, between Patten and the
Police {(Northern Ireland) Act 2000, remained substantially vnchanged,
suggesting that, while the United Kingdom government felt unable tw
politically touch it, it might not have been too distressed when the practical--
including legal-problems emesged following the establishment of the
Northern Treland Policing Board on 4 November 2001.

The NIPB, and/or the PENI (ot individual representatives), could
have commenced (and could still cornmence) two actions: one in Belfast and
the other in luxembourg, The PENI would have standing in Northern
Iteland. The standing of the NIPB in Luxemboutg may be distinguishable
from the Salamander applications: its role in United Kingdom law is defined
by section 3 of the Police (Notthetn Treland) Act 2000, and, following Foser »
Britieh Gas ple, Case 188/89, it could come undet the foutth paragraph of
article 230 EC. Success on this point, however, is not guatanteed. The first
action would be an application for judicial review of inter alia the intention
and /ot obligation of the United Kingdom to give effect to Council Directive
2000/78/EC including article 15(1). The remedies would include referral to
the ECJ fot 2 preliminary ruling on the validity of the Ditective, especially
article 15(1), under article 234 EC. An injunction would not be appropriate in
this eventuality. Hnjoining implementation of article 15(1) is not possible
given the nature of the provision, and enjoining implementation of the test of
the Directive is contrary to what is desired. Secondly, and following the
Salamander applications, the NIPB, a public body and therefore an emanation
of the United Kingdom state, could, as a legal person, institute proceedings
under artdcle 230 EC. The hurdles on admissibility would be: proving the
Ditcctive, as regards article 15(1), is a disguised decision referting only to the
applicants; ot is a decision of direct and individual concern to the applicants;
any atgument that the applicants lack adequate judicial protection is negated
by the possibility of judicial teview in Notthern Treland and the possibility of
referral to the ECJ.

% Assuming fuil participation by the SDLP and Sinn Féin on the NIPB, it could have been done by
ten fo nine votes, including possibly a chairman’s casting vote. The two unionists parties would have
{0 have got four or five independent votes. 1f (as happened) Sinn Féin had not joined the NIPB, the
two unionist partics only had to get the support of three or four of the nine independents fless two
because of the extra two uniomists who teplaced Sinn I'éin).
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(111} After 2 Decomber 2003: an article 234 BC referral for an EC] predminary ruling

It is only aftet implementation, before ot on 2 Decembt?i' 2003, that
qualified applicants, who have been discriminated against, in national law, on
the ground of religion ot belief, without receiving protection from the ec_rual
treatment Directive, could become parties to any action under (2} above. The
reason principally would be to secure damages. But a preliminary ruling on
article 15(1) is achievable under (2) above. If that were to be succcssful,
article 15(1) would have been held by the ECJ to have been invalid. Section
46 of the Police (Northern Ireland) Act 2000 would then be exposed to the
equal treatment Directive from before, or on, 2 December 2003.

Grrounds for [udizial Review

This is the most important part of any legal challenge. In domestic
law, the ground would be illegality. The issue turns, in European law, on
article 15(1) in a Council Directive, made under the treaties, and govetned by
the jurisptudence of the ECJ.

Ground 1: Treary Opi-outs

The United Kingdom—on analogy with the economic and monetaty
union and social chaptet opt-outs in the 1992 Maastricht Treaty!*—should
have addtessed the question of Northetn Ireland when negotiating article 13
EC at Amsterdam in 1997.

To the argnment that Northern Ireland is not a state, there is the
argument that it is a region of a state. And, to the argument that it is not a full
opt-out, is the argument that police and teachers are two large occupfltlonal
groups in the public sectot. The Commission certainly considered article 13
to be a detogation for a part of Community territory.

Groand 2: the Prineipts of Egqual Treatment
This exists in the EC in the following articles:

earticle 2 (principles): equality between men and women as a task of
the EC;

easticle 3(2) (principles): aim of promoting equality between men and
women in all EC activities;

earricle 137(1) (social provisions): equality between men and women
with regard to labour martket opportunities and treatment at wotk;
earticie 141 (social provisions): equal pay;

127 Pratocol (no. 25) to the BC Trealy on certain provisions relating to the United Kingdom ot Great
Britain and Notthemn lreland; the social policy agteement and social policy protocol (t]?c social
chaptes) i protocol no. 14 to the BC Treaty, See now the chapter on social policy (articles 136-143
EC) in the 1997 Amsterdam Treaty.
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0(1)-(2): for male and female wotkers for equal work or wotk
of equal value;

0(3): application of the principle of equal opportunities and
equal treatment of men and women in matters of employment and
occupation;

0(#): specific advantages to make it easier for the nndet-
represented sex to pursue a vocational ac:i'ivity Oor to prevent of
compensate for disadvantages in professional career.

Equal treatment still relates to men and women. However, article 141(3)
tefers to equal opportunities, and article 141(4) to specific advantages.
Nothing here provides Treaty authority for teverse discrimination as
recommended in the Patten repott, in general much less in patticulat,

Gronnd 3: the Case faw of the EC|

This has been discussed above. Nothing there provides for reverse
discrimination as recommended in the Paten teport, and the case law
remains applicable after the 1997 Amsterdam Tteaty. Moreover, the principle
of equal treatment is to be construed broadly, any exception—such as positive
action in article 141{4)--constiued natrowly. A principle cannot be overridden
by its opposite; the FEC is concerned about disctimination.

Grannrd 4: Article 13

This is contained in Part One (“ptinciples™) of the EC Treaty. It was
added by the 1997 Amsterdam Treaty. Article 12 prohibits discrimination on
the ground of nationality. Article 13 permits the Council to take apptopriate
action to combat discrimination. The ground of sex is mentioned, as ate five
others: racial or cthnic origin; religion or belief; disability; age or sexual
orlentatdon.

While, on the basis of the application of the principle of equal
treztment to men and women, positive action is not precluded, the Council
was not empoweted to disapply the principle endtely, in favour of reverse
discrimination, in two main occupational groups in 2 tegion of a member
state.

Gronnd 5: Conncil Directive 2000/ 78/ EC
Any derogation from a principle in a Directive must have a legirimate

objective and be proportionate.)® The objective in recital (34) of the
preamble to Council Directive 2000/78/EC refers to promating peace and

12% A three-part tes: “The principle of proporionality. ..requites that measures adepted by
Cowmmunity nstitutions do not exceed the limits of what is appropiate and necessary in order o
attain the objectives legitimately pursued by the legislation in question; when thete js a choice
Letween several appropriate measures recourse must be had to the least oncrous, and the
disadvantages caused must not be disproportionate to the aims putsued.” (BSL, paca. |96])
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member states, a legislatute of elected representatives engages in, at least,
legislative scrutiny. In Hurope, while there has been a widening of the process
to incude the Parliament, legislation temains the responsibility of civil

servants in the Commission and/ot national political leaders (namely
ministers) in the Council.

reconciliation between the major communities. That is legitimate. Hrf)wever, it
is not clear that discriminating against protestants, and/or cathollics, belps
achieve reconciliation. Moreovet, it is arguable that ‘atticlc 15(13, w%uch relates
ander-representation and teverse disctimination, fs not proportionate. Nao
account hag been taken of the reasons for the under-representation. i

Directive 2000/78/8C started as a radonal exrension of Buropean law
on men and women to new categoties. Included was the ground of relipion or
belief. "This is distinct from the ground of religion or political opinion, which a
had been the ground in Nosthern Treland from 1973. The United Kingdom 'k
has been familiar with combating religious discrimination, at least in this part ‘
of its natonal territory, for neatly theee decades. The Trish member state’s
expetience as regards religious disctimination in its own tertitory was less: at
MmoSt tWo yeazs.

Gronnd 6: Hupan Rights

The preamble to the TEU invokes “the principles of liberty,

: democracy and respect for human rights and fundlamental. ftfeedoms :leld of

K the rule of law”. And article 6(1) repeats this, adding: “principles which are

L common to the Member States”. Article 6{2) states respect for' fund?jnental

> tights as guatanteed by the Buropean Convention on Human Rights, and as

. they result from the constitutional traditions common to the Member States,
as éeneml principles of Community law.”

Both member states, partly because of a United Kingdom concetn to
consolidate the Belfast Agreement (shared with the Republic of TIreland), and
partly because of a traditional Trish subsetvience to the catholic chutch,

intetvened effectively and destructively in the final shaping of Directive

The ECJ, in its jurisprudence, is required to accept, as general !I
i
!
2000/78/ 1EC. “
Il
|
I
I
I
i

!, ) i principles of EC law, human rights.

The Furopcan Convention on Human Rights did not contain an 1

|I -
iil' equality provision: article 14 refers only to the enjoyment of Convention The result will become cleater, after the implementation date of 2
}! : rights. However, on 4 November 2000 in Rome, member states of the December 2003, !

j Council of Europe, signed protocol no. 12.‘ This contains a ger}clral
L o prohibition of disctimination {article 1). There is no teference to positive
i o I ‘ action in the protocol. However, the third recital of th.c preamble tefe‘rs to
N “meagutes to promote full and effective equality, provided that thete is an
K objective and teasonable justification...”. An e‘xplaﬂﬂtory report notes thzllt

o thete is no obligation to adopt positive acdon: “such a programimatic
L obligation would sit ill with the whole nature of the Convsntlop 'E{ﬂfl its
: | control system which are based on the co]]ecﬁve'guarante? o!:' lmdividunl
‘ tights which are formulated in terms sufficiently specific to be justiciable.

The Ixish attempt to preserve its natonal ways {namely the autonomy
of teligious institutions), by forcing through a badly drafted atticle 4, with
consequences for the whole of Eutope, but not Notthern Jreland schools, is
unlikely to be upheld in the ECJ.

Article 15 on Notthern Treland is also likely to lead to intetesting s
litigation in Belfast and Luxembourg,

il
X ‘ . ) ) I have stressed the singularity of Patten’s 50/50 recruitment, as |-i ‘-
PR The Irish state signed on 4 November 2000; the United Kingdom did straightforward religious disctimination by quota, of the sort alien to United

. ; ) oigl2? . o . '
. not. So far, thete have only been two ratifications, b_y CYPNS and Ge?lglaf : States and European law. Westminsters institutionalized sectarianism of 2000 ‘!
IR The United Kingdom is still refusing to sign. Ten ratifications ate tequited 01;; contrasts with the absence of any similar measure from the Stormont i.r

P eatry into fotce, which, unde'i' aFticle 5, 18 dge to take place 0;1 the fitst day o Par!iament 0£.1921_72. Thete is no shottage of young protestz}nt (and magbe :
the month following the expisation of a period of three months. in time catholic) men and women, who are applying to the police in Notthern
Ireland with a belief in merit, only to find that cuttently a low-ranging 1R

. e - -olibit . . . o . . . i
At the point at which protocol no. 12 is satified, a general prohibition catholic trumps a high-tanking protestant. That is unfairness in anybody’s ' |
of disctimination becomes a principle of EC law. The protocol may then be language. i

; o
ST invoked before the ECJ.

The exclusion of teachers in Northern Ireland from equality ol
protection is a survival of the 1970s. It should have been abolished by now, at |
the behest of the Equality Comimission (and the Notthetn Ircland asscimbly). i
This failure requited the United Kingdom to buy mote time from Burope ‘
with article 15(2). If the Northern Ireland assembly does the decent thing,

12 As of 16 November 2002, l

Conclusion

The legislative process in the EC, and the BEU, is formally distinct
from that in the United Kingdom and in the Republic of Ireland. In both
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nobody in the Butopean institutdons will be concetned in the slightest.
However, Faropean law will of no assistance to a Northern Ireland teacher
locking for protection against religious discrimination. Unlike the case with
policing, thete is no issue of reverse discrimination which could be challenged
legally in European law. (There is the lesser question of territorial derogation.)

Finally, a nicc irony: the catholic church, the beneficiary of the
absence of equality protection for teachers in Northern Treland, would, if it
lost that advantage due to Northern Ireland legislation, have to fall back on
article 4 of Directive 2000/78/EC, to maintain its practices in its school
there, an article likely ta be considerably circumscribed by the ECJ due largely
to Lrish cletical intervention in advance of the Council of 17 October 2000.

Austen Morgan
Barvister
Terple Gardens, London
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THE EU INSURANCE FRAMEWORK
DIRECTIVES: ORIGINS AND OBJECTIVES®

The origins and objectives of the Insurance Framework Ditectives can
be traced back to the founding Treaty of Rome, 1957,

The insurance industries of the KU are but one, albeit highly
significant sector of economic activity being cattied cut within Member
States. As for all other sectors, operating within the EU involves adherence to
Commumnity Law. The fundamental economic law of the EU is contained in
the Treaty of Romme, as amended.

In respect of the insutance sector, the objectives of the fundamental
laws ate to be achieved by market integration. Initially, the aim was to achieve
1 commnon insurance market within the Huropean Community, However,
ardsing from a lack of political will and progress towatds this objective, these
aims wete loweted in 1986, and subsequently expressed as an objective of
creating a single European matket, accessible by a single insurance licence.

The single European insurance matket along these lines came into
being on implementation of the Third Insurance Framework Ditectives,
which were approved by the Council of Ministers during 1992.

Let us now focus on the three decades of political negotiation which
culminated in agreeiment in the 1992 Framework Directives.

Liberalising Eutopean Insurance Markets
The Treaty of Rome contains specific provisions for liberalising

(insurance) markets. Articles 52 to 58 provide for the gradual abolition of
restrictions on the right of establishment, le. the right of insurance

companies to cross into a foreign Member State and establish business there.

Atrticles 59 to 66 of the Rome Treaty further provide for the
progressive abolition of restrictions on the free supply of services within the
Community.

This tight to supply services means freedom for any company to sell
its services in another Member State without fitstly having to set up a
subsidiary or open a branch office thete. Equally it means the freedom of a
national insurance “consumer” to buy an insurance policy from any company
established within the Community. Tt would mean, for example, that a French
insurance “consumer” would be able to purchase an insurance policy from,

* Originally delivered as a paper at the Completing the Single Market in Inswance conference
organised by the Academy of Butopean Law, Trier, 23-4 April 2001,




